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STATEMENT OF THE ISSUES

The issues to be resolved in this proceeding are whether the

Petitioner was terminated from his employment with the Respondent

because of his race, his alleged disability and in alleged

retaliation for filing a previous workers' compensation claim;
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and an alleged threat to bring a claim under the Americans With

Disabilities Act (ADA).

PRELIMINARY STATEMENT

On May 26, 1997, the Petitioner, Ernest C. Curry, filed a

Charge of Discrimination with the Florida Commission on Human

Relations (Commission), alleging that the United Parcel Service

of America, Inc. (UPS), as the relevant employer, had terminated

the Petitioner on the grounds of racial discrimination;

discrimination against him because of disability, retaliation for

his previous filing of a workers' compensation claim, and his

purported threat to bring a claim under the Americans With

Disabilities Act.

Apparently, after more than one hundred and eighty days had

elapsed since the Petitioner filed the Charge of Discrimination,

he elected to withdraw the charge and filed a Petition for

Relief, to proceed with an administrative hearing in accordance

with Section 760.11(4)(b)8, Florida Statutes.  Accordingly, in

due course the Commission transmitted the matter to the Division

of Administrative Hearings by its notice of April 2, 1998.

The cause was transmitted to the undersigned Administrative

Law Judge for conducting formal proceedings and the hearing

ensued.  The Petitioner presented the testimony of fourteen

witnesses and had two exhibits admitted into evidence.  The

Respondent presented the testimony of six witnesses and had

thirteen exhibits admitted into evidence.
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Upon conclusion of the hearing, the parties requested a

transcript thereof.  They also requested the right to submit

Proposed Recommended Orders and a time for submittal of them was

set.  Thereafter, an extended period of time elapsed before the

filing of the transcript and the parties agreed as well to an

extension of time thereafter to submit Proposed Recommended

Orders.  Ultimately, they were timely submitted.  Additionally,

the Petitioner has moved to re-open the record seeking to procure

testimony of Mr. Thomas Curley, a former UPS employee who was

referenced during the hearing.  That motion is addressed herein.

FINDINGS OF FACT

1.  The Petitioner, Ernest C. Curry (Curry), was employed at

times pertinent hereto by United Parcel Service, Inc. (UPS).  He

was a driver operating from the UPS Pensacola terminal from 1976

through December 1996.

2.  The Respondent, UPS, is a parcel and freight delivery

service operating nationwide.  It uses drivers to deliver

packages to the consumer, whether private individuals or

businesses, who normally operate on discretely assigned routes.

However, UPS often adjusts drivers; routes in order to

accommodate the exigencies of daily delivery schedules, absent

drivers, etc.

3.  Mark White was an employee of Mike's Gun Shop at times

pertinent to this proceeding.  Sometime in late July or early

August 1996, Mr. White ordered a Dillon Re-loading Press (for
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re-loading pistol ammunition) to be delivered to him at Mike's

Gun Shop, as a "collect on delivery" (COD) shipment.  Mr. White

had arranged with his employer, the store owner, to have the

package delivered to the store and deposited the money to pay for

the COD delivery, $258.00 in cash, with the store's bookkeeper,

Faith Baumann.

4.  The re-loading press was to be delivered by UPS.  On

August 7, 1996, UPS assigned the Petitioner, Mr. Curry, to

deliver the package sent from the manufacturer to Mike's Gun Shop

and Mark White.  In order to maintain appropriate scheduling and

management of the daily fluctuations of package volume between

its routes from the Pensacola terminal, UPS found it necessary,

as it often does, to adjust the drivers' route assignments to

accommodate the variation in volume of daily deliveries between

routes.  Although Mike's Gun Shop was not on Mr. Curry's normal

route, he occasionally made calls to Mike's Gun Shop, while

driving his normal route as well.  Because of the package volume

to be delivered that day, he was assigned to deliver White's

package to the gun shop.

5.  On the morning of August 7, 1996, he delivered the

package.  He entered the shop through the front door with

Mr. White's package, along with several others.  Mr. White saw

him arrive, noticed that Curry had his package and notified the

bookkeeper, Ms. Baumann.  She retrieved the money from her office

and met both Curry and Mr. White at the front counter of the
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store.  Ms. Baumann first counted the money and after making sure

it was the right amount gave the $258.00 in cash to Curry.

Mr. White witnessed Ms. Baumann giving the money to Curry at that

time.  Ms. Baumann recalls that the package had a COD label on it

because she checked the label to make sure that Curry had

received the correct amount of money.  Mr. White witnessed Curry

tearing the COD tag off the package and then Ms. Baumann signing

for the package.

6.  It is standard practice in the conduct of UPS's package

delivery business for its drivers, upon delivering a package, to

enter a record of the delivery of that package on a hand-held

computer called a "DIAD Board" (DIAD).  The driver scans a bar

coded label on the package into that computer.  If the package

has a COD tag, the driver enters the package as a COD package in

the DIAD system, with the correct COD amount of money entered.

The only way that the driver can determine if a package is a COD

package is to locate and identify the COD label on the package.

If the driver does not enter a COD amount, the DIAD Board

automatically "defaults" that package, entering it as a "pre-paid

package" meaning the price of the item and its freight has

already been paid and no monies are due to be collected by the

driver at the receiver end of the shipping transaction.

7.  In any event, this information is stored in the DIAD and

at the end of the day is downloaded at the UPS terminal to the

central computer system.  That system is then able to print out a
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delivery record entered by the drivers.  The delivery record,

which has been entered in the central computer system, as

recorded by the drivers, shows each package scanned and whether

it was entered as a COD or pre-paid package.  The delivery record

for Mr. Curry, for August 7, 1996, shows that he scanned a

package delivered to Mr. White but failed to enter that package

as a COD package delivery.  Therefore, his delivery record shows

that he delivered the package to Mr. White but entered the

package as a pre-paid package.  Each driver must also sign a

daily sheet showing the COD money collected that day.  The COD

"turn-in sheet" that day shows that Mr. Curry did not turn in any

money for the package he delivered to Mr. White.

8.  Since it did not receive the COD money it was entitled

to for the package sent to Mr. White, "Dillon Press" (the

shipper), contacted UPS on October 10, 1996, in an attempt to

locate the funds.  UPS has a written procedure used by the

delivery information centers to handle inquiries from shippers

called the Tracer Information Processing System (TIPS).  In a

situation where the shipper states that he has not received COD

money, the delivery information center first investigates to

determine if the shipper actually sent the package as a COD.

Once this is confirmed, the center will determine if the package

has been delivered and who delivered it.  The record showed that

Dillon sent the package as a COD; that Curry, the Petitioner,
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delivered the package and that Mr. Curry entered the package as a

pre-paid package on his DIAD Board.

9.  Once that processing center determines that the package

was a COD shipment and that it was delivered it sends out a

"driver follow-up."  The driver follow-up is sent to the facility

which delivered the package to the ultimate receiver or

consignee.  Once at the center, a center supervisor gives the

driver follow-up to the driver who is scheduled to deliver to the

consignee that day.  In other words, if the driver who originally

delivered the package to the consignee is not scheduled to

deliver to that consignee on the day the follow-up is received,

the driver who delivered the package will not receive the

follow-up.  In this case, the follow-up was sent to the Pensacola

center on October 24, 1996, and given to Mr. Roberts, one of the

drivers at the Pensacola center.  Mr. Roberts contacted Mike's

Gun Shop and was told that the consignee had paid $258.00 in

cash.  This information was then entered into the computer system

by Mr. Roberts' supervisor, Mr. Stokes, at the Pensacola

facility.

10.  According to standard UPS protocol under this

situation, both the shipper and consignee were then contacted to

verify the information obtained up until that time.  It was

confirmed that Dillon had sent the package, that the package had

been sent as a COD shipment, and that Mr. Curry had entered the

package as a pre-paid shipment in his DIAD Board system.  The
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consignee did, in fact, remember paying cash for the COD package,

and since the money had not been inadvertently turned in by

someone else or credited to a different account, the processing

center supervisor made the decision to refer the matter to the

company's loss prevention division for investigation.

11.  Tom Odom is the loss prevention security representative

who was responsible for loss prevention investigations at the

Pensacola center at the time in question.  Mr. Odom does not

choose his assignments as to which cases he will investigate, but

rather must investigate any matter assigned by his supervisor, as

was done in the instant situation.  Mr. Odom, by his standard

procedures, did an internal review using information that UPS had

entered in its computer data base in an effort to determine if

the money may have been turned in but credited to another

account.  After this search was unsuccessful, Mr. Odom obtained

basic information on the package.  He determined from the

delivery record that Curry had entered it as a pre-paid shipment.

Mr. Odom determined from the shipper manifest that Dillon had

sent the package to Mr. White as a COD shipment.  Mr. Odom then

determined from the COD "turn-in slip" that Curry did not turn in

COD money for the package delivered to Mr. White.

12.  After reviewing this information Mr. Odom determined

that he needed to contact the consignee, Mark White.  Mr. Odom

contacted Mr. White who told Mr. Odom that he specifically

remembered paying for the package.  Because Mr. White told Mr.
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Odom that he specifically remembered giving the money to Curry,

Mr. Odom contacted Randy Cumberland, the division package

operations manager to let him know of the potential seriousness

of the matter.  Mr. Cumberland told Mr. Odom to continue his

investigation.  Mr. Odom then visited Mr. White and Ms. Baumann.

Both Mr. White and Ms. Baumann told Mr. Odom the events

surrounding the package and that they specifically remembered

giving Curry the money.  Both gave Mr. Odom written statements

verifying that they gave the COD money to Curry.  Mr. Odom was

then able to obtain the actual box that Curry delivered to

Mr. White.  By examining the box he determined that the bar code,

which is necessary to deliver the package, was adjacent to the

COD tag.  Mr. Odom also determined that the only address label

was the COD tag.  Based upon this examination, Mr. Odom concluded

that Curry did know that the package was a COD but intentionally

decided to enter it as a pre-paid delivery.

13.  Based upon Mr. White's and Ms. Baumann's description of

the events in question and after examining the box, Mr. Odom

determined that the only logical conclusion was that Curry had

stolen the COD money.  He contacted Mr. Cumberland and told

Mr. Cumberland of the details of his investigation and his

conclusion.  Mr. Cumberland contacted Emory Brawley, the labor

relations manager.  Mr. Cumberland reviewed with Mr. Brawley the

information that Mr. Odom had told him.  Mr. Cumberland and

Mr. Brawley conferred and determined that Mr. Odom should
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interview Curry.  Mr. Cumberland told Mr. Odom that if Curry

could not offer a legitimate excuse he should be terminated in

accordance with company policy.

14.  A meeting was set up with Curry as well as with

Larry Lambert, the union steward at the Pensacola facility, and

Larry Price, the center's manager.  Mr. Price was included in the

meeting because he was the person in the chain of command with

authority to tell Curry, if necessary, that he was terminated.

Mr. Lambert was present to act as Curry's union representative.

At the meeting on December 2, 1996, Mr. Odom showed Curry the

records, the actual package that had the COD tag and Curry's

delivery record where he entered the package as a pre-paid

shipment.  Curry examined the box and records and did not dispute

that he had delivered the package to Mr. White.  Initially Curry

claimed that he carried a lot of cash and could not be sure if he

was given the money, and stated that if he owed the money he

would pay it.  Mr. Odom then asked Curry if he had received the

money and, if so, what he did with it.  Mr. Lambert then stated

that the package may have been a "COD delivered-as-paid" meaning

a package that the shipper meant to send as a COD, but one as to

which either the COD tag fell off or the driver did not see the

tag and therefore entered the package as a pre-paid package.  Mr.

Odom noted that the COD tag was still on the box and that the

center portion of the COD tag, which the driver normally tears

off when he delivers the package, was torn off of the box
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delivered to Mr. White.  Therefore, the package did not appear to

be a COD delivered-as-paid.  Curry then stated that the consignee

did not give him any money and that he would know if he had been

given an extra $258.00.

15.  Mr. Odom believed that Curry had not offered any

legitimate explanation for the fact that the package was clearly

marked as a COD, or to counter the information from Mr. White and

Ms. Baumann who stated that they gave the money to Curry.

Because Curry could not offer any legitimate explanation,

Larry Price discharged him under Article 51, of the Collective

Bargaining Agreement (CBA) for committing a dishonest act.

16.  According to the CBA, Curry had the right to challenge

the discharge.  The CBA has a three-level appeal process.  The

first level is the local hearing which consists of an employee

and a union representative and two members of the UPS management.

No one person at the local hearing has the power to reinstate the

discharged employee without UPS's consent.  Curry, pursuant to

the CBA, challenged his termination.  On approximately

December 13, 1996, he appeared at the local hearing.  Curry was

represented at the local hearing by Larry Lambert and UPS was

represented by Emory Brawley and Randy Cumberland.  At the local

hearing Mr. Curry was allowed to present any evidence that he did

not take the money.  After the hearing no mutual decision was

reached.
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17.  If no mutual decision is reached at the local hearing,

the employee is entitled to appeal the termination to a "full

panel hearing."  The "full panel" consists of three union

representatives who are business agents of the union and three

members of UPS management.  The full panel must reach a joint

resolution or the matter will be sent to an arbitrator for a

final decision.  None of the panel members are located in the

district where the discharged employee is located.  Mr. Curry

appealed his termination to the full panel.  The full panel

hearing was initially convened; however, because the parties did

not exchange information prior to the hearing, the hearing was

postponed.  In February 1997, the full panel met again to hear

the case.  Mr. Curry was then provided an opportunity to offer

evidence to prove he did not take the COD money.  At the

conclusion of the hearing the full panel unanimously determined

that UPS had properly terminated Curry for stealing.

18.  Prior to Curry's COD incident, on January 12, 1994, he

was bitten by a dog and may have injured his back in the course

of the incident, while delivering a package.  UPS paid his

resultant workers' compensation benefits from January 1994 to

August 1994.  He claims that he was to be paid sixty percent of

his wage while on leave, but only forty percent once he reached

maximum medical improvement.  His doctor determined that he

reached maximum medical improvement in June 1994.  However, UPS
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overpaid Curry by $2,442.00, for workers' compensation benefits

paid from June through August 1994.

19.  Curry claims that he attempted to return to work in

August 1994.  He maintains that Anthony Robinson, the Pensacola

center manager at the time, initially refused to accept him

because he had a three percent impairment rating.  Curry claims

that he thereafter hired an attorney and threatened to bring a

claim under the ADA against UPS.  No claim was ever filed.  A

mediation was conducted in May 1996.  As part of the mediation,

Curry agreed to repay UPS the $2,442.00 it had overpaid him in

workers' compensation benefits, in installments, at $30.00 per

month.  The repayments were to begin in August 1996.  Curry then

returned to work at UPS to his prior position as a full-time

package driver.  Mr. Curry also claims that he sued the owner of

the dog that bit him and that when he settled that suit in

December 1997, he paid UPS the remaining  balance of $2,442.00.

20.  The evidence shows that UPS and in particular the

supervisory personnel involved in terminating Curry, had treated

a situation similar to his in a similar manner.  Mr. Odom thus

testified that UPS has terminated two other employees that he was

aware of for stealing COD money.  Both of these employees, Joey

Smith and Darnell Smith, are white.  The record also establishes

that Mr. Cumberland has terminated four other employees for

dishonest acts besides Curry.  All four of those employees are

white.
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     21.  The UPS manager in Pensacola initially refused to hire

Curry upon reaching maximum medical improvement from his injury

from the dog bite and workers' compensation claim with a three

percent impairment.  Curry maintains that he was not then hired,

and has since been discharged, due to his handicap.

22.  After the dispute arose over the overpayment of

$2,442.00, in workers' compensation benefits, UPS initiated legal

action to retrieve the overpayment.  Thus, Mr. Curry believes

that he was ultimately discharged due to his handicap or due to

retaliation for bringing the workers' compensation action and

causing the Respondent to initiate legal action against him to

retrieve the overpayment related to it.  Curry also believes he

is being retaliated against because of (purportedly upon the

attorney's advice), threatening to file an ADA claim against UPS.

Curry, in short, maintains he was retaliated against based upon

his position in the above-referenced collateral legal action and

the threatened ADA claim.  He supports that position by asserting

that Emory Brawley, at some point during the dispute over the

retrieval of the over-paid workers' compensation funds, stated

that "Ernie we are going to get you," impliedly meaning that the

company would get rid of him as an employee for costing the

company money and difficulty in pursuing the collateral legal

action and related mediation.  Nonetheless, after the settlement

was entered into regarding the workers' compensation dispute and

Curry was permitted to repay the funds on an installment basis,
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Curry was fully reinstated as a UPS driver, performing his former

duties.

CONCLUSIONS OF LAW

23.  The Division of Administrative Hearings has

jurisdiction of the subject matter of and the parties to this

proceeding.  Section 120.57(1), Florida Statutes.

I.  THE RACE CLAIM:

24.  The Petitioner contends that he was terminated because

of racial discrimination.  He must thus prove that the Respondent

UPS acted with a discriminatory motive.  There are two ways to

establish such discriminatory animus.  First, intentional

discriminatory treatment can be proven through the presentation

of "direct evidence" of discriminatory intent.  See Early vs.

Champion International Corporation, 907 F.2d 1081 (11th Circuit

1990).  Absent direct evidence intentional discrimination can be

proven through the methods of proof set forth in McDonald-Douglas

Corporation vs. Green, 411 U.S. 792 (1973), and Texas Department

of Community Affairs vs. Burdine, 450 U.S. 248 (1981).

25.  In the instant situation there is no direct evidence of

discriminatory intent.  "Direct evidence of discrimination would

be evidence, which, if believed, would prove the existence of a

fact without inference or presumption."  Carter vs. City of

Miami, 870 F.2d 578, 581 (11th Circuit 1989).  Direct evidence

generally takes the form of remarks made by employers that reveal

discriminatory attitudes and that are both casually and
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temporally related to the employment decision in question.  It is

well-settled that "only the most blatant remarks, whose intent

could be nothing other than to discriminate on the basis of

'race,' constitute direct evidence of discrimination."  Carter

supra.  Stray remarks, statements by non-decision makers, and

statements by decision-makers unrelated to the decisional process

itself, do not constitute direct evidence.  See Price Waterhouse

vs. Hopkins, 490 U.S. 228, 277 (1989)(O'Connor, J. concurring).

The Eleventh Circuit has adopted Justice O'Connor's definition of

direct evidence in Kotter vs. Board of Trustees of the University

of Alabama, 91 F.3d 1449, 1453-55 (11th Circuit 1996); EEOC vs.

Alton Packaging Corporation, 901 F.2d 920, 924 (11th Circuit

1990).  So too, comments by a supervisor that are remote in time

from the challenged decision cannot be direct evidence of

discrimination since they require an inference of a general

discriminatory attitude, followed by another inference that the

attitude entered into the decision actually under challenge.

Allen vs. City of Athens, 937 F. Supp. 1531 (N.D. Alabama 1996).

26.  Statements by non-decision makers do not constitute

direct evidence.  Price Waterhouse, supra.  The Petitioner has

presented no evidence of discriminatory animus by any of the

persons ultimately responsible for his termination.  Under the

Collective Bargaining Agreement (CBA) the Petitioner had the

right to challenge UPS's decision to terminate him through an

established grievance procedure.  In this case he did so,
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contending that he did not commit an act of dishonesty.  There

are several levels of review under the CBA.  First a "local

hearing" was conducted.  Because there was no mutual agreement in

that hearing, an appeal was taken to the "full panel" of the

grievance process.  The full panel, after hearing all evidence,

agreed that the termination was proper based upon stealing.

Because the full panel had authority to either reinstate or

terminate Curry, the full panel members were the ultimate

decision-makers in this case.  The Petitioner has not offered any

evidence concerning any full panel member, let alone evidence

that would indicate that any member of that panel was motivated

by race.  Since no evidence was introduced concerning the members

of the panel and their attitudes or intent, acts or verbal acts,

the Petitioner has not established any direct evidence of

discrimination.

27.  Even if the full panel members were not the decision-

makers, the Petitioner has not shown direct evidence of

discrimination by other possible decision-makers.  The only other

UPS management employees who could be considered decision-makers

were Emory Brawley, Randy Cumberland, Larry Price and Tom Odom.

The only potential claims of direct evidence of UPS employees

exhibiting discriminatory intent who were not on the full panel

involved Emory Brawley.  The Petitioner asserts that Emory

Brawley, as well as an unidentified UPS employee, told Curry

something to the effect that "I'm going to get you" at the local
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panel hearing on December 16, 1996.  Even if these statements

were made by one or the other of these persons they do not

satisfy the requirements of showing direct evidence of

discriminatory motive.  In order to establish direct evidence,

evidence must be produced to show racial intent without inference

or presumption.  The statement "I'm going to get you" could mean

a number of things including an attitude that "I'm going to get

you because you stole COD money."  In order to count this

statement as evidence of racial animus, an inference would have

to be made and, moreover, an inference upon an inference.  An

inference cannot constitute direct evidence of discrimination.

No direct evidence of discrimination has been established.

28.  The other means to establish discriminatory motive is

through circumstantial evidence.  In a disparate treatment case

such as this, relying on circumstantial evidence is commonly

done.  See McDonald-Douglas Corporation vs. Green, supra, and

Texas Department of Community Affairs vs. Burdine, supra.  The

three-step McDonald-Douglas analysis first requires a plaintiff

to establish a prima facie case of discrimination based upon a

protected classification.  If the plaintiff successfully

establishes a prima facie case an inference of discrimination is

raised.

29.  Under the second of the elements of proof in the

McDonald-Douglas standard of proof, the employer involved must

advance a legitimate, non-discriminatory reason for the
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termination.  The employer, however, does not have the ultimate

burden of persuasion.  Its burden is one of "going forward" or

production only.  See Perriman vs. Johnson Products Company,

Inc., 698 F.2d 1138, 1141 (11th Circuit 1983).  In fact, the

employer does not need to convince the court "that it was

actually motivated by the proffered reasons.  It is sufficient if

the defendant's evidence raises a genuine issue of fact as to

whether it discriminated against the plaintiff."  Burdine 450

U.S. 254-55.

30.  After a legitimate, non-discriminatory reason for the

employment action in dispute is offered, the final step in the

McDonald-Douglas analysis requires the plaintiff to "prove by

preponderance of the evidence that the legitimate reasons offered

by the defendant were not its true reasons, but were a pretext

for discrimination."  St. Mary's Honor Center vs. Hicks, 509 U.S.

515.  A reason cannot be a pretext for discrimination unless it

is shown both that the reason articulated was false and that the

discrimination was the real reason.  Id.  A plaintiff must do

more than simply allege pretext and self-serving affirmations of

his own belief that he was discriminated against in order to

satisfy his burden.  Early vs Champion International Corporation,

907 F.2d 1084 (11th Circuit 1990); Elliot vs. Group Medical and

Surgical Serv., 714 F.2d 556, 567 (5th Circuit 1983).  Rather, a

plaintiff must present "concrete evidence in the form of specific

facts which show that the defendant's proffered reason is mere
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pretext.  Mere conclusive allegations and assertions will not

suffice."  Early 907 F.2d 1081.

a.  The Prima Facie Case

31.  In cases involving alleged racial bias and the

application of discipline for violation of work rules, to

establish a prima facie case, the Petitioner must show

(1)  that the Petitioner is a member of the protected class;

(2)  that the Petitioner has engaged either disputedly or

admittedly in conduct similar to persons outside the protected

class and (3) that such similarly situated, non-minority

employees receive more favorable treatment as a result.  Jones

vs. Bessimer-Carraway Medical Center, 137 F.3d 1306, 1311 n.6

(11th Circuit 1998).  As the Eleventh Circuit noted, in work-rule

violation cases, it is critical that the plaintiff establish a

similarly situated employee who was treated differently.

We stress that, under the Jones [vs, Gerwins,
874 F.2d 1534 (11th Circuit 1989)]
formulation, no plaintiff can make out a
prima facie case by showing just that [he]
belongs to a protected class and that [he]
did not violate [the] employer's work rule.
The plaintiff must also point to someone
similarly situated, (but outside the
protected class) who disputed a violations of
the rule and who was, in fact, treated
better.

32.  The Petitioner herein cannot point to any similarly

situated UPS employee outside his protected class who allegedly

violated the same work rule as Curry and who was treated

differently than Curry.  In order to establish that employees are



21

similarly situated, the Petitioner must show that he and

comparable employees or employee are similarly situated in all

respects.  Thus, to be deemed "similarly situated," the

individuals with whom the plaintiff seeks to compare his or her

treatment must have dealt with the same supervisor, have been

subject to the same standards and engaged in approximately the

same conduct, without such differentiating or mitigating

circumstances that would distinguish their conduct or the

employer's treatment of them for it as dissimilar.  See Gray vs.

Russell Corporation, 681 So. 2d 310, 312, 313 (Fla. 1st DCA

1996); Mozzella vs. RCA Global Comm. Inc., 642 F. Supp. 1531

(Southern District New York 1986), aff'd 814 F.2d 653 (2nd

Circuit 1987).

33.  The Petitioner did not produce any evidence that a non-

protected driver was similarly situated.  Curry was terminated

under the following circumstances:

(1)  There were convincing statements from the consignees

that they specifically remembered giving Curry the COD money;

(2)  Curry denied that he was given any money;

(3)  UPS had the actual box which indicated that the package

was a COD; and

(4)  Curry entered the package as pre-paid.  The Petitioner

has not presented any non-protected UPS driver who denied taking

COD money in a situation where the consignees told UPS they

remembered giving the money to the driver and where the driver
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incorrectly entered the package as a pre-paid when it should have

been entered as a COD.

34.  The only person the Petitioner alleges was similarly

situated is driver Tom Curley.  The Petitioner, however, does not

offer credible evidence as to the circumstances surrounding

Mr. Curley.  The testimony concerning Mr. Curley is based upon

hearsay and from witnesses not employed by UPS.  Both witnesses

Price and Cumberland, of UPS, testified as being unaware of any

act of dishonesty involving Mr. Curley.  The Petitioner fails to

produce evidence to show that Mr. Curley's factual situation

rendered him similarly situated to the Petitioner.  There is no

evidence to show that Mr. Curley had recorded a package as

pre-paid which should have been recorded as a COD nor whether he

was put under investigation for failing to turn in COD money.

Indeed the only relevant fact offered by the Petitioner

concerning Mr. Curley's situation is that he was investigated by

the Loss Prevention Department.  Since persuasive evidence of any

employee who was similarly situated to the Petitioner but who

received better treatment and who was outside of the protected

class has not been adduced by the Petitioner, a prima facie case

cannot be established.

b.  UPS'S REASON FOR TERMINATION:

35.  If a Petitioner establishes a prima facie case, the

Respondent needs to rebut that presumption by advancing a

legitimate, non-discriminatory reason for its actions.  Even if
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Mr. Curry had established a prima facie case in this matter, UPS

has articulated a legitimate, non-discriminatory reason for the

termination.  It terminated the Petitioner because the internal

investigation revealed, to its satisfaction, that he had stolen

the COD money.

36.  It is undisputed the UPS has a firm policy to the

effect that if any UPS employee commits an act of dishonesty that

employee is terminated.  In fact, Article 51, of the CBA states

that any employee who commits a dishonest act is subject to

termination.  The Petitioner produced no evidence which would

show that UPS does not enforce that provision and policy.  All

witnesses testifying agreed that if UPS finds its driver has

stolen money, that driver is terminated regardless of his tenure,

record, length of experience or the amount of money involved.

UPS presented a legitimate, non-discriminatory reason for Curry's

termination despite the fact that no prima facie case has been

made out as to disparate treatment, when compared to similarly

situated employees.

     37.  In any event, after a legitimate, non-discriminatory

reason for the termination is articulated it is incumbent then on

the Petitioner to establish by preponderant evidence that the

proffered reason for the employer's action is a mere pretext for

discrimination.  McDonald-Douglas 411 U.S. 804.  The Petitioner

must prove both that the articulated reason was false and that
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discrimination was the true reason for the employment action at

issue.  See Hicks, 509 U.S. 515.

38.  In attempting to satisfy this burden, the Petitioner

argues that he did not steal the money and that after the COD

money was discovered missing, he was treated differently from

other, non-black, drivers.  Neither argument can show that the

articulated reason the Respondent gave for the employment action

was a pretext for discrimination.

39.  First, the preponderant evidence established that,

whether mistaken or not, the UPS supervisory personnel involved

in the termination decision honestly believed that the Petitioner

had stolen the money.  Even if Mr. Curry's argument that he did

not steal the COD money is true, his argument fails to show that

the employer's reason for termination of him was a pretext.  As

stated in the 11th Circuit Court's opinion in Jones vs. Gerwins,

874 F.2d 1534, 1540 (11th Circuit 1989),

The law is clear that, even if a Title VII
claimant did not in fact commit the violation
with which he is charged, an employer
successfully rebuts any prima facie case of
disparate treatment by showing that it
honestly believed that the employee committed
the violation.

See also Nix vs. WLCY Radio/Rahall Communications, 738 F.2d 1181,

1186 (11th Circuit 1984).  Thus the Gerwins and Nix opinions (and

numerous others in that line of cases) instruct that the issue

here is not whether Mr. Curry stole the money but rather whether

UPS had an honest, good-faith belief that he stole the COD funds.
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     40.  The preponderant weight of the evidence shows that the

belief of UPS that the Petitioner stole the COD money was an

honestly held one.  Before he was terminated, a thorough

investigation was conducted upon which UPS based its conclusion.

The company assigned Mr. Odom, an employee whose job

responsibilities normally included investigations of allegations

of dishonesty, to investigate the circumstances involving Curry's

delivery of the package.  Before making any conclusion, Mr. Odom

interviewed all the persons involved in the change of custody of

the package and in the transaction related to it, collected the

necessary documentation and even collected and examined the

actual box in which Curry had delivered the article to Mr. White.

After concluding his investigation and based upon the evidence he

found, he determined that the only explanation was that Curry had

failed to turn in the money and had stolen it.  When these

results were reported to Mr. Cumberland and Mr. Brawley, they

conferred and concluded likewise that, in their belief, Curry

stole the money.  They then determined that, consistent with

company policy, he should be terminated for theft.

41.  The Petitioner cannot sustain the charge of

discrimination because the overwhelming weight of the evidence

shows that UPS had a genuinely held, good-faith belief that Curry

had stolen the money and violated strict company policy which

requires termination if theft or dishonest conduct is involved.

The evidence is certainly strong enough in supporting Mr. Odom's
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conclusion that the Petitioner stole the money so that, even if

Curry did not steal the money, such evidence is ample support for

the company holding a good-faith belief that he did.

     42.  First, there is no argument that the Petitioner

delivered the package in question.  At the December 2, 1996

meeting the Petitioner examined the delivery record and the

actual box and did not dispute that he delivered that package.

Mr. Lambert, his representative at the December 2, 1996 meeting,

examined the box and delivery record and also determined that

Curry had delivered the package in question.  Second, Ms. Baumann

specifically testified that she remembered counting out the money

and giving Curry the cash COD money.  The consignee, Mark White,

specifically remembered watching Ms. Baumann give Curry his

money.

     43.  Additionally, there is strong reason to believe that

Baumann and White would have a special reason to remember the

details of that delivery.  The package in question was not one of

the "run-of-the-mill" packages, normally delivered to Mike's Gun

Shop in the ordinary course of business, based upon shop orders.

Instead, this package was a special package specifically ordered

by an individual employee for his private purposes and delivered

under the rather unique circumstances that he had to deposit the

funds in the company cash register and account and have the

company's bookkeeper then count-out the money and deliver it to

the UPS driver, Curry.  That was the store's way of ensuring that
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store funds were not used for Mr. White's private purchase for

any period of time.  It was thus not a package for Mike's Gun

Shop but rather for one of its employees.  In order for Mr. White

to be able to order the package he had to give the COD money to

Ms. Baumann.  This would be a unique situation for both Mr. White

and Ms. Baumann that they would have occasion to remember.  It is

therefore entirely reasonable for Mr. White and Ms. Baumann to

remember the specific events surrounding the delivery of the

package and the delivery of the COD money into Curry's custody.

     44.  It was also improbable that Curry would fail to

recognize that the package was a COD.  Mr. Odom examined the

actual package.  The scanning label and the COD tag were adjacent

to each other.  In order to enter the package on the DIAD Board,

which the delivery record shows Mr. Curry definitely did,

Mr. Curry would have had to scan the bar code on the package,

which was right beside the COD identification tag.  This means he

would scan the label adjacent to that tag.  Moreover, the COD tag

was the only tag containing the address where the label was to be

delivered.  Therefore, it would be virtually impossible for Curry

not to have seen the COD designation on the tag upon delivering

the package.  It is therefore reasonable to conclude that

Mr. Cumberland and Mr. Brawley were justified in assuming that

the location of the scanning label and COD tag, the markings on

the package and the location of the only address label on the
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package show that Curry knew it was a COD package and failed to

enter it as such.

45.  It is clear that the company honestly believed the

Petitioner stole the money.  UPS therefore terminated him because

it honestly believed he stole the money and although it is not

necessary to decide the issue, the overwhelming weight of the

evidence indicates that Mr. Curry either stole the money or lost

it but in any event failed to account and deliver for it

appropriately.

46.  Moreover, and somewhat sadly, arguments raised by the

Petitioner that it would be unfair to terminate him given his

tenure with the company, his long years of experience with UPS

without blemish on his record, the relatively small amount of

money involved, the fact that he was willing to make restitution

of the money is legally irrelevant.  Employers are entitled to

make personnel decisions for any reason other than one which

involves unlawful discrimination, even if the reason is

inequitable, unfair and unduly harsh or mistaken.  See Combs vs.

Plantation Patterns, 106 F.3d 1519, 1543 (11th Circuit 1997),

cert denied, U.S. 118 S. Ct. 685 (1998) "Federal Courts do not

sit to second-guess the business judgment of employers."  A

Petitioner or Plaintiff may not establish that an employer's

proffered reason is pretextual merely by questioning the wisdom

of the employer's reason, at least not where the reason is one

that might so motivate a reasonable employer.  See Shealy vs.
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City of Albany, 89 F.3d 804, 806, n.6 (11th Circuit 1996)

(stating that the Court "does not sit as a sort of "super-

personnel-officer" . . . correcting what the Judge perceives to

be poor personnel decisions.")  See also Brown vs. American Honda

Motor Company, 939 F.2d 946, 951 (11th Circuit 1991), cert

denied, 502 U.S. 1058 (1992).  The Respondent, UPS clearly has a

policy which is stated in the CBA to the effect that any employee

committing an act of dishonesty will be terminated.  The record

clearly indicates that the Petitioner herein was terminated

because the company had a good-faith belief that the Petitioner

had violated this policy.

c.  LACK OF DISPARATE TREATMENT:

47.  The Petitioner argues that UPS did not follow normal

procedures after learning that the COD money was missing.  The

Petitioner claims that under normal UPS tracing protocol he

should have received a "driver follow-up" (a "tracer").  The

Petitioner states that he never received any driver follow-up nor

did he hear that any other driver was given a follow-up for the

package in question.  The evidence, however, shows that UPS

followed its normal procedures in such instances.  The evidence

establishes that according to normal procedure a driver follow-up

was sent to the proper driver for that route and that Curry did

not receive the tracer because he was not the normal driver for

that route, who normally delivered to that consignee on the day

the follow-up was sent to the Pensacola center.
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48.  UPS has a procedure called a Tracer Information

Processing System (TIPS) used in handling COD problems.  A review

of the written procedures establishes that UPS followed its

normal protocol.  When the delivery information center involved

the loss prevention department, Mr. Odom received a loss

prevention follow-up.  The loss prevention follow-up documents

the history of events concerning the delivery information

center's investigation of Mr. White's package, leading up to the

point that the matter was sent to loss prevention.  According to

Sherry Cooper, who is responsible for training UPS employees on

the TIPS system, the loss prevention follow-up establishes that

UPS followed its normal procedure.  The Petitioner argues that no

driver follow-up was issued.  However, the entry on October 24,

1996, of the loss prevention follow-up shows that UPS did send a

driver tracer that was completed by driver M. Roberts.

Mr. Roberts was a driver at the Pensacola center who normally

delivered to Mike's Gun Shop and did so on that date.

49.  The Petitioner also finds fault with the fact that he

did not receive the driver follow-up.  Under the circumstances,

however, there is no reason to expect that Curry would have

received that particular follow-up.  The normal procedure is that

the driver follow-up is given to the driver who is scheduled to

deliver to the consignee on the day the follow-up is received by

the Pensacola center.  Mr. Cooper's testimony shows that the

driver who gets the follow-up or tracer effort is the driver who



31

is assigned to go to the consignee's location on the day the

tracer resulting from the shipper inquiry comes into the UPS

center involved, no matter when the inquiry or tracer comes in

after the original delivery.  It is not normal procedure to

always refer the tracer back to the original delivering driver.

50.  Because Mike's Gun Shop is not on Mr. Curry's normal

route he did not receive the follow-up.  The fact that a tracer

is assigned to the driver delivering to the location in question

on that day is even supported by the Petitioner's own witnesses

Mr. Blackman and Mr. Lambert.  The undisputed evidence simply

shows that UPS acted according to its normal procedure and did

not vary from it in a way that would help to support a finding

that the stated reason for termination was a pretext for

discrimination.

d.  LACK OF RACIAL ANIMUS:

51.  In order to recover in this case the Petitioner must

not only show that the articulated reason for the termination was

pretextual, but must show a well that he was discriminated

against because of his race.  The full panel ultimately decided

on Curry's termination.  Curry has introduced no evidence that

the full panel's decision intentionally discriminated against him

because of his race.

52.  The Petitioner also argues that Mr. Odom had a personal

interest in terminating him but there is no evidence to support

that assertion.  The evidence rather establishes that Mr. Odom
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was given the investigation assignment by his supervisor, with no

choice in the assignment and that he did not know Curry at the

time he began his investigation.  He did not even know what

Curry's race was until he met with him after Mr. Cumberland told

him to terminate him if Curry could not offer a legitimate

explanation for the disappearance of the money.

53.  The Petitioner also argues that many drivers knew that

employees of Mike's Gun Shop were habitually dishonest in dealing

with UPS drivers.  This argument fails for several reasons.

First there is no proof that any employee of the gun shop,

especially Mr. White or Ms. Baumann, had stolen or shown any

proclivity to steal COD money from a UPS driver.  Vague

aspersions concerning employees of another related store, located

in Jay, Florida, from which the Petitioner inferred that

employees at Mike's Gun Shop were dishonest, have no merit

because there is no evidence, other than articulated speculation,

to support that theory.  Moreover, the Petitioner failed to

establish that UPS had any knowledge that Mike's Gun Shop

employees had any nefarious reputation, let alone any proclivity

for cheating UPS drivers.  In fact, Mr. Odom reviewed the history

of Mike's Gun Shop with regard to any COD disputes and noted only

one problem in the past year.  It did not involve any alleged act

of dishonesty.

     54.  Moreover, whether any employee of Mike's Gun Shop was

dishonest is irrelevant.  Even if that were proven the Petitioner
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would still have to prove that UPS supervisors knew that fact and

that somehow he was treated differently in spite of UPS'S

knowledge of that fact and that the different treatment was

because of his race rather than some other reason that UPS

supervisors might have to dislike him.  The Petitioner completely

failed to do so.  Not only has the Petitioner not established

that any person responsible for his termination knew of any

alleged improprieties by Mike's Gun Shop employees, but he also

failed to show how, even if these alleged improprieties were

known by UPS'S decision-makers, that the decision to go ahead and

terminate him anyway was because of his race.

55.  The record clearly establishes that UPS and the persons

involved in terminating Curry have treated situations similar to

his in a similar manner.  Although Curry seeks to have the

situation of driver Tom Curley posed as an exemplar of a non-

black employee being accorded less harsh treatment for a

dishonest act (allegedly Mr. Curley was not terminated), he

failed to show that the facts in Mr Curley's situation were

similar to the facts in the instant case situation.  Even if the

situation involving Mr. Curley were substantially similar

factually to the Petitioner's and Mr. Curley was not terminated

but accorded less harsh discipline, that alone would still not be

probative that the Petitioner has been discriminated against

based on race, in the face of facts established from Mr. Odom

that show that UPS has terminated two other employees for
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stealing COD money, employees Smith and Darnell, who are white.

It was also established that Mr. Cumberland applied UPS rules in

a non-discriminatory manner, as a supervisor, by terminating four

other employees for dishonest acts, excluding Mr. Curry.  All

four of those employees are white also.

56.  In summary, the Petitioner has failed to satisfy the

burden of proof to establish a claim of racial discrimination.

The preponderant weight of the evidence establishes that the

Petitioner was terminated because of UPS's good-faith belief that

he was stealing COD money and not for reasons of racial animus.

Therefore, the racial discrimination claim must fail.

II.  THE DISABILITY CLAIM

57.  In order to establish a prima facie case under the ADA

the Petitioner must prove

(1) that he has a disability, (2) that he is a qualified

individual, and (3) that he was subjected to unlawful

discrimination because of his disability.  Morisky vs. Broward

County, 80 F.3d 445, 447 (11th Circuit 1996).  Under the ADA one

is considered to have a disability if he:

(1)  Has a physical or mental impairment
which substantially limits one or more of the
major life activities,

(2)  Has a record of such an impairment, or

(3)  Is regarded as having such an
impairment.

42 U.S.C. Section 12102(2).  The Petitioner claims he was

terminated because of an alleged disability.  He argues that



35

because of a dog bite and related back injury that he was

disabled or that UPS regarded him as disabled.  However, the

Petitioner was unable to show that he was disabled or that he was

regarded as disabled by UPS or that any perceived disability was

a consideration in his termination.

58.  Curry must first prove that his impairment limits one

or more major life activities.  42 U.S.C. Section 12101(2)(A).

Major life activities are those that the average person can

perform with little or no difficulty such as walking, seeing,

breathing, learning and working.  Major life activities also

include sitting, standing, lifting and mental and emotional

processes such as thinking, concentrating and interacting with

others.  29 CFR Section 1630.2(i).  The evidence does not

establish that Mr. Curry is substantially limited in a major life

activity.  He fails to establish any major life activity in which

he is substantially limited.  He relies upon the fact that he

purportedly has a three percent impairment rating after the

dog-bite-related injury.  However, he returned to his prior job

as a driver without any accommodation being necessary by UPS.

Therefore, there is no objective basis to find him disabled.

Moreover, he admitted he was able to do the functions of his job.

Under the ADA, in order to establish restriction from a major

life activity of working, the Petitioner must show that he is

"significantly restricted in the ability to perform either a

class of jobs or a broad range of jobs in various classes as
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compared to the average person having comparable training, skills

and abilities."  Id.  When, as here, Curry was able to perform

his job and did not complain of any limitation, he simply cannot

establish a disability.

59.  The Petitioner also alleges that UPS regarded him as

disabled.  He maintains that UPS stated that he could not perform

his job because of his three percent impairment rating.  The

overwhelming weight of evidence, however, establishes that he was

not regarded as disabled for purposes of triggering the ADA.

Under the applicable regulations of the ADA a plaintiff may

demonstrate that he has been regarded as disabled where the

individual may have an impairment that does not substantially

limit him in a major life activity, but the employer may treat

the impairment as creating such a limitation.  29 CFR Section

1630.2(1)(1).  The central theme is that the employer has an

inaccurate belief that the employee cannot perform his job.  The

undisputed evidence herein, however, establishes that UPS did not

regard Curry as disabled but believed he could perform his job.

UPS reinstated him to his prior job as a driver after the

dog-bite occurrence without any restriction or limitation.  There

is no evidence that any mention was made by UPS of Curry's injury

after he returned to work.  Because Curry cannot establish that

UPS treated him as having a disability, he cannot establish that

UPS regarded him as disabled within the meaning of the ADA.
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60.  Even if the Petitioner could establish that he is

disabled or that UPS regarded him as such, he still must show

that he was terminated because of a disability.  He has not done

so.  The ultimate decision to terminate him was made by the full

panel at the grievance hearing.  The Petitioner introduced no

evidence that any panel member knew of his alleged disability or

regarded him as disabled.  The Petitioner cannot establish a

prima facie case of handicap discrimination without proof that

the employer had actual or constructive knowledge of the

disability.  See Morisky vs. Broward County, 80 F.3d 445, 448

(11th Circuit 1996).  The Petitioner also failed to show that any

other UPS employee attempted to terminate him because of his

alleged disability.  There is simply no evidence that

Mr. Cumberland, Mr. Brawley, Mr. Price or Mr. Odom wanted him

terminated because of the disability.  Since the Petitioner has

not established that he is disabled nor that UPS terminated him

because of an alleged disability, that claim must fail.

III.  RETALIATION CLAIM

61.  The Petitioner claims he was terminated in retaliation

for threatening to bring an ADA claim and for filing his workers'

compensation claim.  He has not proven any claim here because he

cannot establish a connection between any protected activity and

his termination.  He cannot prove that UPS'S reason for his

termination was pretextual.
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62.  In order to establish a prima facie case for

retaliation, a plaintiff must show that he engaged in a

statutorily protected activity, that an adverse employment action

occurred and that the adverse action was causally related to the

plaintiff's protected activities.  See Little vs United

Technologies, 103 F.3d 956, 959 (11th Circuit 1997), EEOC vs.

Reichhold Chems, Inc., 988 F.2d 1564, 1571 (11th Circuit 1993),

and also Wentz vs. Maryland Casualty Company, 869 F.2d 1153, 1155

(8th Circuit 1989)(Plaintiff must establish that retaliatory

motive was a "but for" cause of the adverse employment decision).

63.  The retaliation claim must fail because the Petitioner

did not establish a causal link between the protected activity

and the adverse employment action he complains about in this

case.  The Petitioner filed for workers' compensation in October

1994 and threatened to bring an ADA claim in May of 1995.  The

conduct that he complains of occurred in December 1996.  The

remoteness between the protected activity and the alleged adverse

conduct indicates that the two are not related.  The events that

Curry attempts to link together are over a year and a half apart.

The length of time between these events serves to obviate any

causal link between them.  See EEOC vs. Reichhold Chems, Inc.,

supra and UHL vs Zalk Josephs Fabricators, Inc., 121 F.3d 1133,

1136 (7th Circuit 1997).

A year separation . . . with no intervening
connecting events . . . is not particularly
suspect, and two years . . . is even less so.
Suspicious timing is plausible when events
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occur over weeks or months perhaps, but not
one per year with no other supposed
discrimination occurring in between.

64.  There is no evidence, other than time, to link these

events.  In support of his claim, Curry maintains that an

unidentified individual who worked in UPS's workers' compensation

department, as well as Mr. Brawley, told Curry, in essence, that

"I am going to get you."  The Petitioner claims this statement

was made during the mediation in May of 1996 concerning the

workers' compensation claim and the related overpayment of

benefits.  Even if this were true it does not prove the claim.

In the one instance Curry failed to identify the person who made

the comment and so cannot establish that that person had any

involvement in his termination or the authority to terminate him.

In Mr. Brawley's case he did not show that Mr. Brawley had sole

or final authority in his termination nor that any involvement

Mr. Brawley might have had in the situation surrounding his

workers' compensation claim might have had any effect on the

reason for the ultimate termination in any event.  There was

simply shown no causal connection between the workers'

compensation claim and the act of filing and prosecuting it and

the Petitioner's termination.

65.  The Petitioner argues that UPS retaliated against him

because of the $2,442.00 overpayment to Curry.  This has no basis

in fact, based on the preponderant evidence.  Curry had already

agreed to repay UPS the $2,442.00, in monthly payments of $30.00
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before he was terminated.  The agreement to that effect was

reached in August 1996, and Curry was terminated in December

1996, only four months into the repayment schedule.  Therefore,

he still owed approximately $2,300.00 to be paid on a monthly

basis at the time he was terminated.  It is illogical to think

that UPS terminated him because he owed them money when they had

already made an arrangement with him to recover the money and

still had a great deal of it to be recovered.  Because Curry has

not offered any substantive evidence to prove any causal link

between the alleged protected activity and his termination he has

failed to establish a prima facie case of retaliation.

66.  Even assuming a prima facie case of retaliation could

be made out, the burden still shifts to the Respondent to produce

a legitimate, non-retaliatory reason for the adverse employment

decision.  EEOC vs. Reichhold Chems, Inc., supra.  Even if the

Petitioner established a prima facie case of retaliation, UPS

came forward with a legitimate, non-discriminatory reason for his

termination.  As already concluded above, Curry was terminated

for stealing COD money or for UPS's good faith belief that he had

done so.  The preponderant weight of the testimony shows that UPS

had an honest belief that Curry had stolen the money.  This

constitutes an articulated, legitimate, non-discriminatory reason

for his termination.

67.  Once the Respondent met that burden of going forward it

is incumbent upon the Petitioner to prove that that proffered
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reason was a pretext for actual discrimination based on

retaliation.  Even if a causal link between the protected

activity and the adverse employment action was established this

simply enables the Petitioner to overcome the initial hurdle of

having to make a prima facie case of retaliation.  It does not

relieve him of the burden of overcoming any legitimate reason

articulated by the Respondent.  See Simmons vs. Camden County

Board of Education, 757 F.2d 1187, 1189 (11th Circuit 1985).

68.  The Petitioner has not offered any evidence that the

Respondent did not honestly believe that he stole the money or

that the reason for his termination was retaliation for some

protected activity.  Significantly, Mr. Odom was responsible for

the investigation of the Petitioner, but Mr. Odom did not even

know of the Petitioner's workers' compensation claim or alleged

disability.  Moreover, the actions of UPS clearly show that it

did not hold any animosity toward Curry prior to investigating

the COD claim.  In fact, in August 1996, UPS gave Curry an award

for 20 years of service at the same time it entered into the

workers' compensation reimbursement settlement with him.  The

Petitioner has simply failed to establish that he was terminated

through any retaliation motive and the retaliation claim must

fail.

69.  The Petitioner has filed a belated motion to re-open

the evidence in order to submit an affidavit by UPS driver

Tom Curley, generally to the effect that he was involved in a
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charge by UPS of dishonest conduct, was not terminated and that

he is white.  The Petitioner, however, asserted no basis to show

why such "evidence" was not available at the time of trial in

this matter and, moreover, the affidavit is hearsay and

inadmissible except under Section 120.57(1)(c), Florida Statutes,

to corroborate otherwise competent testimony or evidence.  There

has been no showing of what testimony or evidence it could

corroborate, however.

     70.  Moreover, even if it were admitted, it would not

establish a prima facie case of disparate treatment.  This is

because, even if driver Curley was disciplined in a less harsh

manner for the same sort of conduct (and the evidence has not

established that his conduct was substantially similar to Curry),

the fact remains that from four to six other employees who are

white were disciplined by termination by UPS for acts of

dishonesty, including stealing COD money.  Accordingly, the

Motion to Reopen the Evidence is denied because it is not timely,

good cause for re-opening the evidence has not been demonstrated

and the subject matter of the motion is not probative.

Therefore, in light of the preponderant weight of the evidence

showing that the Respondent had an honest belief that the

Petitioner had stolen the COD money, the Petitioner's claims

regarding racial discrimination, disability discrimination and

discrimination based on retaliation must fail.
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RECOMMENDATION

Having considered the foregoing Findings of Fact,

Conclusions of Law, the evidence of record, the candor and

demeanor of the witnesses as well as the pleadings and arguments

of the parties, it is, therefore,

RECOMMENDED:

That a Final Order be entered by the Florida Commission on

Human Relations denying the Petition for Relief in its entirety.

DONE AND ENTERED this 24th day of June, 1999, in

Tallahassee, Leon County, Florida.

                                                                 
                    P. MICHAEL RUFF

Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida  32399-3060
(850) 488-9675   SUNCOM 278-9675
Fax Filing (850) 921-6847
www.doah.state.fl.us

Filed with the Clerk of the
Division of Administrative Hearings
this 24th day of June, 1999.
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

All parties have the right to submit written exceptions within
15 days from the date of this recommended order.  Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in this case.




