
STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

DONALD A. GARREPY,               )
                                 )

Petitioner,            )
                                 )
vs.                              )   Case No. 98-5090
                                 )
DEPARTMENT OF ENVIRONMENTAL  )
PROTECTION,                      )
                                 )

Respondent.                 )
_________________________________)

RECOMMENDED ORDER OF DISMISSAL

THIS CAUSE came on to be heard on the Motion for Summary

Recommended Order filed by Respondent before the Division of

Administrative Hearings by Daniel M. Kilbride, Administrative Law

Judge, on April 6, 1999, in Tallahassee, Florida.  The Petitioner

filed several responses to the motion.  Pursuant to Rule 28-

106.204(4), Florida Administrative Code, argument of the parties

has been heard by telephone conference call, and the arguments

presented in the motion have been fully considered:

APPEARANCES

For Petitioner:  Donald A. Garrepy
  Post Office Box 276
  Portsmouth, New Hampshire  03802

For Respondent:  Gary C. Smallridge, Senior Attorney
  Department of Environmental Protection
  3900 Commonwealth Boulevard
  Mail Station 600
  Tallahassee, Florida  32399-3000

     
                  STATEMENT OF THE ISSUE

Whether the Division of Administrative Hearings has
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jurisdiction to conduct a formal hearing, under the provisions of

Sections 120.569 and 120.57(1), Florida Statutes, if the Petition

for Relief was not timely filed pursuant to Sections 760.11(8)

and 760.11(4), Florida Statutes.

PRELIMINARY STATEMENT

On May 19, 1995, Petitioner filed a charge of discrimination

with the Florida Commission on Human Relations (FCHR) alleging

discrimination by Respondent based on sex and age.  The FCHR

conducted an investigation.  The Commission did not complete its

investigation before the Petitioner elected to file a Petition

for Relief with the Commission on October 22, 1998, seeking a

formal administrative hearing.  The Petition was received and

filed by the Commission shortly thereafter.  Therein, Petitioner

requested a formal hearing under the provisions of Sections

120.569 and 760.11(4), Florida Statutes.  The Commission referred

this matter to the Division of Administrative Hearings on

November 17, 1998, for a formal hearing.  Respondent filed its

Motion for Summary Recommended Order on March 1, 1999.

Petitioner filed a response to the Motion on March 10, 1999, and

supplemental responses on March 15, 1999.  In addition, a

telephone conference was held on the Motion on March 16, 1999.

All of the pleadings, memoranda, and letters which address the

Motion have been carefully considered.  The facts set forth below

are undisputed or are accepted as true in the light most

favorable to the Petitioner.
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FINDINGS OF FACT

 1. Petitioner is a 57-year-old male and a former employee

of the Respondent.

 2. Respondent is an executive agency of the State of

Florida with more than 15 full-time employees and is, therefore,

an employer under Sections 760.02(6) and (7), Florida Statutes.

 3. On May 19, 1995, Petitioner filed a charge of

discrimination with the Florida Commission on Human Relations.

He charged his former employer, Respondent, with gender and age

discrimination for failure to promote him.

 4. The Florida Commission on Human Relations conducted an

investigation of the charges.  It did not issue a Notice of

Determination.

 5. The staff of the Commission misled or lulled Respondent

into inaction, for a period of time, as follows:

 a. Day 0000 - 19 May 1995:  Charge of
Discrimination submitted to Commission.

 b. Day 0061 - 19 July 1995: FCHR Notice of
Receipt, Docketing and Dual Filing with
EEOC.

 c. Day 0110 - 6 September 1995:  Respondent
submitted response to Commission request
for information.

 d. Day 0255 - 29 January 1996:  Petitioner
drove from Orlando to FCHR in Tallahassee
and met with Iliana Haddock, who advised
him that she had just been assigned to
investigate the Discrimination Complaint.
Haddock took the opportunity to interview
the Respondent relative to the complaint.

 e. Day 0312 - 26 March 1996:  Telephone
conversation between Haddock and
Petitioner.  Haddock stated that she had
reviewed all the applications submitted for
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the Environmental Manager position and had
found evidence of age discrimination.

 f. Day 0340 - 23 April 1996:  Telephone
conversation between Haddock and
Petitioner.  Haddock stated the
investigation was almost complete, but they
were waiting for Respondent to submit
criteria used for determining who would be
interviewed for the Environmental Manager
position.

 g. Day 0431 - 23 July 1996:  Petitioner drove
from Orlando to FCHR headquarters in
Tallahassee and met with Haddock and her
supervisor, Harry Lamb.  They told
Petitioner that Haddock's investigation was
completed and that her report would be
submitted to Lamb in 30 to 45 days and from
there Lamb would submit it to the FCHR
legal staff and then it would go to the
Executive Director for his approval and
determination.

 h. Day 0494 - 24 September 1996:  Assistant
Enforcement Director Singleton sent
Petitioner a letter stating that the
Commission had not been able to complete
the investigation in this case and stated
four options of proceeding, (1) file a
civil action in civil court; (2) file
petition to have case heard by ALJ in DOAH;
(3) request a right to sue so I could bring
an action in Federal Court; or (4) allow
the commission to continue with the
processing, investigation and final action
in this matter.

 i. Day 0509 - 9 October 1996:  Petitioner
responded to Singleton's letter by pointing
out the contradictions between her letter
and what Petitioner had been told at the
meeting with Haddock and Lamb on 7/23/96.
Petitioner requested more information in
order to make a decision concerning the
future course of this case.  Petitioner
submitted 11 questions to Singleton.

 j. Day 0521 - 21 October 1996:  Commission
Investigator Iliana Haddock submitted her
report to the FCHR Office of General
Counsel.

 k. Day 0573 - 12 December 1996:  Petitioner
sent follow-up letter to FCHR Executive
Director advising him that he had not
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received a reply to the 10/9/96 letter to
Singleton.

 l. Day 0644 - 21 February 1997:  Mathis sent
Petitioner a letter about the status of the
original complaint of discrimination.
Mathis stated that Haddock had submitted
her report of investigation, with a
recommendation for a cause finding to Harry
Lamb; that Haddock was no longer with the
Commission; that Lamb was no longer with
the Commission but had not forwarded the
investigation report before he left; and
that the report was now in the hands of
Otis Mallory.

 m. Day 0795 - 22 July 1997:  Mathis sent
Petitioner a letter advising that the
"initial charge is still located in
Mr. Mallory's office and will be reviewed."

 n. Day 0805 - 1 August 1997:  Assistant
Director Snell sent Petitioner a letter
stating: "The investigation of your first
case has been completed and is in the
Employment Enforcement Manger's office for
review".

 o. Day 0809 - 5 August 1997:  The EEOC State
and Local Coordinator advised Petitioner by
letter that the cases were still being
processed by the FCHR.

 p. Day 0852 - 27 September 1997:  Petitioner
sent letter to FCHR Executive Director
advising him that Otis Mallory had
Discrimination Report for almost a year;
that Mallory also had received the
Retaliation Report in August 1997; and
since Mallory now had both reports, he
ought to be able to complete his review and
move this matter forward.

 q. Day 0986 - 29 January 1998:  Petitioner
sent letter to FCHR Executive Director
attempting to get Investigators' Reports
through the internal FCHR review system.

 r. Day 1076 - 29 April 1998:  Commission
issued Notice of Determination on
Retaliation Complaint.  No action on
original discrimination complaint.

 s. Day 1252 - 22 October 1998:  Petitioner
mailed Petition for Relief and
Administrative Hearing concerning
Discrimination Complaint to FCHR.
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 6. After filing the Complaint of Discrimination with the

FCHR, Petitioner actively pursued the progress and status of the

Discrimination Complaint with the Commission.  In response to his

pursuit, the staff of the Commission told the Petitioner

throughout the above time-line, that his Complaint was being

investigated; the investigation was completed; the report would

be submitted; the report was submitted; the report was in for

review; and the report would be reviewed.  Thus, the Petitioner

was misled or lulled into believing by the staff of FCHR not only

that the Complaint was going to result in a Determination, but

also that the Determination was going to be a cause-finding.

 7. On September 24, 1996, a year and four months after

filing the Complaint, the Commission advised Petitioner that he

had four options relating to the charges, including having the

Commission continue with the processing, investigation, and final

action in this matter.  When Petitioner requested further

information so he could make an informed choice, the staff of the

Commission failed to respond to his letter.  In addition, other

staff took no further action on his case.

 8. However, Petitioner waited more than two years from

issuance of the letter of September 24, 1996, to the filing of

his Petition for Relief, dated October 22, 1998.

 9. Although Petitioner was misled or lulled into inaction

for a period of time by the staff of the FCHR, the Petitioner has

failed to demonstrate equitable estoppel or excusable neglect in
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his failure to file the Petition within a reasonable period of

time after the statutorily mandated time limit.

CONCLUSIONS

10. The Division of Administrative Hearings has

jurisdiction on the parties and the subject matter pursuant to

Sections 120.569, 120.57(1) and 760.11, Florida Statutes.

11. The Florida Commission on Human Relations has the

authority to investigate a charge of discrimination with alleges

that an employee has committed an unlawful employment practice by

its failure to promote Petitioner based on his sex and/or age.

Section 760.10(1) and 760.11, Florida Statutes.

12. When a complaint has been filed with the Commission, it

has the duty to investigate the allegations in the complaint and

make a determination within 180 days of the filing of the

Complaint, if there is reasonable cause to believe that a

discriminatory practice has occurred in violation of the Florida

Civil Rights Act of 1992.  After a determination is made, the

Commission is charged with the duty to notify the aggrieved

person and the Respondent of the determination, the date of such

determination, and the options available under the law.  Section

760.11(3), Florida Statutes.

13. In this case, the Commission failed to make a

reasonable cause determination; and three and one-half years

after first filing his Complaint, Petitioner requested a formal
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administrative hearing under Sections 120.569 and 120.57(1),

Florida Statutes.

14. Therefore, Sections 760.11(8), (4) and (6), Florida

Statutes, applied to this case.  These sections read, in

pertinent part:

(4) In the event that the commission determines
that there is reasonable cause to believe that
a discriminatory practice has occurred in
violation of the Florida Civil Rights Act of
1992, the aggrieved person may either:
    (a) Bring a civil action against the person
named in the complaint in any court of
competent jurisdiction; or
    (b) Request an administrative hearing under
ss 120.569 and 120.57.

The election by the aggrieved person of filing
a civil action or requesting an administrative
hearing under this subsection is the exclusive
procedure available to the aggrieved person
pursuant to this act.

*  *  *

(6) Any administrative hearing brought pursuant
to paragraph (4)(b) shall be conducted under
ss. 120.569 and 120.57. . . .

An administrative hearing pursuant to paragraph
(4)(b) must be requested no later than 35 days
after the date of determination of reasonable
cause by the commission. . . .

*  *  *

(8) In the event that the commission fails to
conciliate or determine whether there is
reasonable cause on any complaint under this
section within 180 days of the filing of the
complaint, an aggrieved person may proceed
under subsection (4), as if the commission
determined that there was reasonable cause.
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15. Although it appears unjust that Petitioner's case

should be dismissed because of the failure of a state agency to

complete its statutory duty to make a reasonable cause

determination, nevertheless, the court in Milano v. Moldmaster,

Inc., 703 So. 2d 1093 at 1094 (Fla. 4th DCA 1997) held that the

35-day limitation on requesting an administrative hearing begins

to run at the expiration of the 180-day period in which the

Commission was to make a reasonable cause determination.

Therefore, the Petition for Relief is untimely because it was

filed nearly three years after the presumed date of determination

of cause by the Commission.  See Section 760.11(6), Florida

Statutes (1997); Wright v. HCA Central Florida Regional Hospital,

Inc., 18 FALR 1160 (1995); Pusey v. George Knupp, Lake County

Sheriff's Office, 20 FALR 791 (1997); cf. St. Petersburg Motor

Club v. Cook, 567 So. 2d 488 (Fla. 1st DCA 1990) and Milano v.

Moldmaster, Inc., 703 So. 2d 1093 (Fla. 4th DCA 1997).  This

procedure has been determined to be constitutional, under Florida

law.  McElhath v. Burley, 707 So. 2d 836 (Fla. 1st DCA 1998).

16. The record does establish some evidence of excusable

neglect, which might, under certain circumstances, excuse

delinquent filing.  See, for example, Machules v. Department of

Administration 523 So. 2d 1132 (Fla. 1988).  In Machules, the

Florida Supreme Court described the parameters of the "equitable

tolling" doctrine as follows:

Generally, the tolling doctrine has been
applied when the plaintiff has been misled or
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lulled into inaction, has in some extraordinary
way been prevented from asserting his rights,
or has timely asserted his rights mistakenly in
the wrong forum.  523 So. 2d at 1134.

17. Petitioner asserts that the staff of the Commission

lulled him into inaction.  That assertion is accepted as true for

purposes of ruling on the Motion for Summary Recommended Order.

However, Petitioner is claiming he was lulled into inaction for

two additional years after he was advised of his options under

the statute.  The District Court of Appeal has held that

Petitioner may not enjoy a manipulable open-ended time extension

which could render the statutory limitation meaningless.  It held

that a Petitioner should be required to assume some minimum

responsibility himself for an orderly and expeditious resolution

of his dispute.  Milano v. Moldmaster, Inc., supra, at 1095.

Although this result is harsh, two other district courts have

followed this precedent and it is, therefore, binding on this

tribunal.  Joshua v. City of Gainesville, ____ So. 2d ____, 1999

WL 71523 (Fla. 1st DCA, February 17, 1999) and Adams v.

Wellington Regional Medical Center, Inc., ____ So. 2d ____, (Fla.

4th DCA, March 17, 1999).

RECOMMENDATION

Based on the foregoing facts and conclusions of law, it is

RECOMMENDED that a Final Order be entered dismissing with

prejudice the petition of Donald A. Garrepy in DOAH Case

No. 98-5090; FCHR Case No. 95-5752.

DONE AND ENTERED this 9th day of April, 1999, in
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Tallahassee, Leon County, Florida.

___________________________________
DANIEL M. KILBRIDE
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida  32399-3060
(850) 488-9675   SUNCOM 278-9675
Fax Filing (850) 921-6847
www.doah.state.fl.us

                              Filed with the Clerk of the
Division of Administrative Hearings
this 9th day of April, 1999.

COPIES FURNISHED:

Gary C. Smallridge, Senior Attorney
Department of Environmental Protection
3900 Commonwealth Boulevard
Mail Station 600
Tallahassee, Florida  32399-3000

Donald A. Garrepy
Post Office Box 276
Portsmouth, New Hampshire  03802

Sharon Moultry, Clerk
Florida Commission on Human Relations
325 John Knox Road
Building F, Suite 240
Tallahassee, Florida  32303-4149

Dana Baird, General Counsel
Florida Commission on Human Relations
325 John Knox Road
Building F, Suite 240
Tallahassee, Florida  32303-4149

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

All parties have the right to submit written exceptions within 15
days from the date of this Recommended Order.  Any exceptions to
this Recommended Order should be filed with the agency that will
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issue the final order in this case.




