
STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

ROBERTA McCABE,         )
                                      )
     Petitioner,                      )
                                      )
vs.                                   )   Case No. 98-3082
                                      )
WOODLAND TOWERS,                      )
                                      )
     Respondent.                      )
______________________________________)

RECOMMENDED ORDER

In accordance with notice this cause came on for formal

hearing before P. Michael Ruff, a duly-designated Administrative

Law Judge, of the Division of Administrative Hearings, on

December 9, 1998, in Deland, Florida.

APPEARANCES

For Petitioner:  Roberta McCabe, pro se
                 701 North Ocean Street
                 Jacksonville, Florida  32201

For Respondent:  Robert W. Lloyd, Esquire
                 Cobb, Cole and Bell
                 Post Office Box 2491
                 Daytona Beach, Florida  32115

STATEMENT OF THE ISSUE

The issues to be resolved in this proceeding concern whether

the Petitioner was unlawfully discriminated against due to her

age, with regard to her termination from employment on June 19,

1996, and, collaterally, whether her claim is barred by the

doctrine collateral estoppel because of Findings of Fact and
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Conclusions of Law entered by a hearing officer in an
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unemployment compensation appeals proceeding also related to her

termination from employment.

PRELIMINARY STATEMENT

This cause arose upon the alleged termination of the

Petitioner, Roberta McCabe, from employment with Woodland Towers

on June 19, 1996.  She has alleged that her termination was due

to unlawful age discrimination and that the Respondent has denied

it as the motivating factor.  The employer, the Respondent,

contends that the termination was the result of the Petitioner's

alleged violation of company policy and the Federal "Wage and

Hour" laws by knowingly allowing employees under her supervision

to perform work duties prior to the start of their regularly

scheduled work shifts or prior to "punching in."

The claim was submitted to the Florida Commission on Human

Relations (Commission) on or about August 26, 1996.  Ultimately

the Commission was unable to decide whether reasonable cause

existed for the complaint and, in due course, pursuant to the

Commission's rules and Chapter 760, Florida Statutes, the cause

was transferred to the Division of Administrative Hearings and

the undersigned.

The cause came on for hearing as noticed.  The Respondent

raised an issue at the hearing to the effect that the

Petitioner's claim should be barred because of collateral

estoppel since the Respondent maintains that the claim of age

discrimination was fully litigated in a prior proceeding before
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the Florida Department of Labor and Employment Security, Division

of Unemployment Compensation.  The Respondent maintains that the

hearing officer and the Division of Unemployment Compensation

determined, after hearing the evidence in that proceeding, that

age was not a factor in the Petitioner's termination from

employment.  The Respondent also maintains that even if the

doctrine of collateral estoppel does not apply, that the claim of

age discrimination still should be denied because the

Respondent/employer has a legitimate, non-discriminatory reason

for the termination of employment.

Upon conclusion of the proceeding the parties elected to

obtain a transcript thereof and avail themselves of the right to

submit Proposed recommended orders.  The proposed recommended

orders have been submitted and were considered in the rendition

of this Recommended Order.

FINDINGS OF FACT

1.  Roberta McCabe, the Petitioner, was employed by the

Respondent, Woodland Towers, Inc., as a dining room manager from

October 22, 1991, through June 19, 1996.  During her employment

with Woodland Towers that entity employed more than fifteen

employees.

2.  Ms. McCabe's initial date of employment was August 19,

1991, but she began her capacity as dining room manager on

October 22, 1991.  She served in that capacity until her

termination date of June 19, 1996.  She was terminated on that
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date against her will.  Ms. McCabe was born on June 3, 1935, and

at the time of her termination she was sixty-one years of age.

3.  After her termination, on June 21, 1996, the Petitioner

filed a claim against Woodland Towers with the Florida Department

of Labor and Employment Security, Division of Unemployment

Compensation.  In that claim she first raised the issue that she

had been discharged due to her age.  That claim was filed, of

course, before a different state agency, with a different

jurisdiction, although the parties were the same.  The legal

issues were not established to be the same, however, with the

exception that in that case, as in this one, the Petitioner

raised the question of discharge due to age discrimination.  The

statutory standards for liability for unemployment compensation,

however, were not shown to be co-extensive and identical to those

statutory standards and statutory-based legal issues which

prevail in the instant case before a different state agency.

     4.  While the issue of age discrimination may have been the

reason offered by the Petitioner in the employment compensation

case for her separation from employment, as opposed to what was

ultimately found (discharge for misconduct) that legal concept

was not shown to have the same definition under the Unemployment

Compensation statutes involved in that proceeding, nor was it

shown that those statutes support the same or similar actions and

remedies as does Chapter 760, Florida Statutes, under which the

instant proceeding arises.  Therefore it cannot be determined
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that the legal issues or, for that matter the factual issues in

the instant proceeding, are substantially identical to those

extant in the unemployment compensation proceeding.

5.  In any event, Ms. McCabe timely filed a charge involving

age discrimination with the Florida Commission on Human

Relations, on or about August 26, 1996.  The matter ultimately

came on for hearing before the undersigned judge.  Ms. McCabe

testified at hearing that the only act of discrimination she

contends occurred with regard to her termination from employment,

on June 19, 1996, occurred on that date and involved

discrimination on account of her age.  She did not, however,

establish that anyone at Woodland Towers ever actually made any

discriminatory comments or remarks regarding her age.

6.  Ms. McCabe essentially inferred from her status as an

older employee, and the fact that she was terminated, the

conclusion that Woodland Towers had terminated her on account of

her age.  She offered no testimony other than her own to support

her claim of age discrimination.  Conversely, Eleanor Gustavsson

and Sidney Roberts both testified that age had nothing to do with

their decision to terminate her.  Their testimony was unrebutted

by the Petitioner.  The testimony supporting Petitioner's

position that age discrimination or animus resulted in her

termination is based solely on the Petitioner's own testimony,

chiefly involving her conjectural position, without corroborating

evidence, that Woodland Towers intended to terminate her because
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of her years of seniority which resulted in higher pay and

benefits and that therefore, resultingly, her age, with attendant

higher pay and benefits, in her position, caused her to be

terminated in a discriminatory way, predicated upon her age.

7.  Moreover, the Petitioner failed to describe any other

co-employee who committed a similar infraction but who was

treated more favorably than the Petitioner and did not show that

there was any other employee of a younger age who was treated

more favorably after committing a similar infraction.  The

Petitioner did produce the testimony of two fellow employees and

offered to produce others to testify that another employee was

rude and hostile to the Petitioner.  This is insufficient,

however, to establish that she was discriminated against because

of her age.  It was not shown that that employee was in a

supervisory position over the Petitioner and merely being rude

and hostile to a fellow employee does not rise to the level of

Ms. McCabe's infraction.  It is therefore unpersuasive to show

that Ms. McCabe was the subject of disparate treatment because of

her age.

8.  Uncontradicted evidence was presented at hearing which

establishes that the Petitioner was allowing employees under her

supervision, in her capacity as dining room manager, to report

for duty before normal working hours and begin work without

compensation for the extra time.  It was established that she was

aware of and indeed responsible for these employees "working off
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the clock" or before "punching-in."  The evidence establishes

that she was aware that this was contrary to federal law and

Woodland Towers' policy.  She was also aware that she was

responsible for supervising those offending employees and

enforcing the law and policy concerning hours of employment.  The

Petitioner took full responsibility for the law and employment

policy violation in this regard and admitted during the hearing

that her actions violated Woodland Towers' employment hours

policy.  Additionally, Woodland Towers presented credible

evidence that Ms. McCabe was terminated solely for reasons of

violation of that federal law and policy concerning hours of

employment.  Woodland Towers' evidence establishes that her age

was not the reason for her termination, but rather that her

violation of federal law and employment policy concerning the

working hours of her employees was that reason.  That showing was

not rebutted.

CONCLUSIONS OF LAW

     9. The Division of Administrative Hearings has jurisdiction

of the subject matter of and the parties to this proceeding.

Section 120.57(1), Florida Statutes.

10.  The Petitioner's claim of age discrimination is

predicated upon the provisions of Chapter 760, Florida Statutes,

the "Florida Civil Rights Act of 1992."  It is undisputed that

Ms. McCabe is an "aggrieved person" as defined in Section

760.02(10), Florida Statutes.  The Commission and the Division of
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Administrative Hearings have jurisdiction of this cause pursuant

to Section 760.11(8), Florida Statutes.

11.  The Respondent maintains that the claim herein is

barred by the doctrine of collateral estoppel, res judicata or

estoppel by judgment.  The essential elements of collateral

estoppel are that the parties and issues be identical; that the

particular matter be fully litigated and determined in a previous

proceeding that a final decision have resulted from that

proceeding and that it be a decision by a court of competent

jurisdiction over the relevant issues and parties.  In essence,

the Respondent is contending that in the unemployment

compensation claim proceeding referenced in the above Findings of

Fact the Petitioner maintained that her termination was due to

age discrimination and that the appeals referee, after conducting

an evidentiary hearing, found that her termination was due to

employment misconduct on her part and not due to age

discrimination.  Thus, the Respondent maintains that the

Petitioner is estopped from re-litigating that issue of age

discrimination before the Human Relations Commission and the

undersigned Administrative Law Judge.

12.  Florida courts have recognized that collateral estoppel

attaches to decisions of administrative agencies.  See Akins v.

Hudson Pulp & Paper Co., Inc., 330 So. 2d 757 (Fla. 1st DCA

1976); United States Fidelity & Guaranty Co. v. Odoms, 444 So. 2d

78 (Fla. 5th DCA 1984).  However, collateral estoppel, as applied
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in administrative proceedings, does not preclude re-determination

of an issue determined by one agency, but sought to be

re-litigated before a different agency, where the two agencies

are performing different functions.  Newberry v. Florida

Department of Law Enforcement, 585 So. 2d 500 (Fla. 3d DCA 1991).

The court stated in its per curiam opinion ". . . the doctrines

of res judicata or estoppel by judgment are not applicable . . .

where two separate and distinct governmental units independently

considered similar factual allegation(s) but for different

purposes."  Id at 501 (quoting Todd v. Carrol, 347 So. 2d 618,

619 (Fla. 4th DCA 1977).  The same consideration in that opinion

would apply to the issue of application of the doctrine of

collateral estoppel as well.  In the Newberry case, a hearing

officer appointed by the Dade County School Board held a hearing

after an employee's termination and ordered that employee

re-instated.  According to the court, the determination did not

bar consideration of the same conduct (facts) in a later

proceeding before the Criminal Justice Standards and Training

Commission to revoke that employee's law enforcement

certification.  See also Walley v. Florida Game & Fresh Water

Fish Commission, 501 So. 2d 671 (Fla. 1st DCA 1987)(holding no

mutuality of issues nor parties where Career Service Commission

and Criminal Justice Standards and Training Commission performed

different functions and considered different evidence).  The

Respondent maintains that both the Division of Administrative
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Hearings and the Division of Unemployment Compensation were

performing the same function of determining rights under the

Petitioner's employment contract in determining a specific issue

of whether age played a role in the Petitioner's termination from

employment.

13.  That interpretation is not accurate however.  It cannot

be determined that the "cause of action" between the two

proceedings is identical in that the thing "sued for" or remedy

sought is identical and the legal issues involved are identical

between the unemployment compensation proceeding and the instant

proceeding.  In the unemployment compensation proceeding the

"thing sued for" was the terminated employee's attempt to secure

payment of monies as unemployment compensation.  The legal issues

and legal standards in the relevant statute under which that

proceeding arose are different from those by which discrimination

on account of age and employment is to be determined under the

statutory elements of proof contained in Chapter 760, Florida

Statutes, "The Florida Civil Rights Act of 1992."  It has not

been demonstrated that the jurisdiction of the two agencies

involved in the two proceedings is substantially similar nor that

the legal issues or even the factual issues and evidence

considered are substantially similar, so as to justify

application of the doctrine of collateral estoppel (or res

judicata or estoppel by judgment for that matter).
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14.  Turning to the issue of whether a case of age-based

discriminatory conduct has been proven, it is determined that the

Petitioner did not adduce sufficient evidence to sustain the

claim of age discrimination.  More specifically, Ms. McCabe did

not establish that the stated reason for the termination of

employment, employee misconduct and failure to follow her

employer's policies, was a mere pretext for what actually

amounted to age discrimination.

15.  The Florida Human Rights Act at Section 760.10(1)(a),

Florida Statutes (1997), provides that it is an unlawful

employment practice to discharge an individual because of the

person's age.  See Waterman v. Bershire Corporation, 20 FALR

1055, 1060, FCHR Case No. 93-D301, Final Order, dated June 16,

1997.  The Florida Human Relations Commission has adopted the

federal standards for allocation for burden of proof.  See Cobb

v. European Management Services, Inc., 19 FALR 4338, 4344 FCHR

Case No. 92-6471, Final Order, dated November 30, 1995.  The

Petitioner has the ultimate burden of proving by preponderance of

the evidence that she was intentionally discriminated against

because of her age.  However, it is well-settled that the

employer may fire an employee for good reason or bad reason,

based upon a mistake of fact, or for no reason, so long as it is

not a discriminatory reason within the purview of Section 760.10,

Florida Statutes.



13

16.  A prima facia case of age discrimination may be

established by direct evidence of discriminatory intent meeting

the test set forth in McDonnell Douglas Corporation v. Green, 411

U.S. 792 (1973); or demonstrating through statistical evidence

that there is a pattern of discrimination in her employment

situation.  Jameson v. Arrow Company, 75 F3rd 1528, 1531 (11th

Circuit 1996).

17.  Direct evidence of discrimination would be evidence

which would prove the existence of the fact of discrimination

without resorting to inference or presumption.  There is,

however, no direct evidence and no statistical evidence of age

discrimination was produced either.  Ms. McCabe's sole allegation

of age discrimination animus is based upon her conjectural theory

that the Respondent intended to terminate her because of her

higher seniority due to her time of employment, with resulting

higher pay and benefits, which she equates to effectively

discriminating against her due to age.  This is insufficient

evidence of age discrimination, however.  The termination of an

employee because of age is analytically distinct from terminating

based upon a consideration of years of service with attendant

higher salary and benefits in a situation where an employer is

legitimately or otherwise seeking to cut employment costs.  See

Hazen Paper Company v. Biggins, 507 U.S. 604, 611 (1993).

Reliance upon higher pay and benefits ascribed to the employee

terminated versus lower paying benefits being provided to those
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who were retained in employment is insufficient evidence to

support a claim of age discrimination, if that is the sole

evidence, according to this decision.

18.  Moreover, the Petitioner failed to establish that any

Woodland Towers employee had committed a similar infraction but

was treated more favorably than Ms. McCabe, let alone treated

more favorably while also being of a younger age.  Although the

Petitioner presented the testimony of two fellow employees and

offered to produce others, which she did not have available at

hearing, to testify that another employee had been rude and

hostile to her, this is insufficient to establish that she was

discriminated against because of her age.  Rudeness or hostility

to fellow employees does not rise to the level of the infractions

committed by Ms. McCabe in violation of the Federal Wage and Hour

laws and the Respondent employer's policies.  Therefore, it is

unpersuasive to show that she was treated disparately compared to

this other employee for similar infractions because the purported

infractions are not really of equal gravity.  Moreover, it was

not shown that this employee singled Ms. McCabe out for his

rudeness and hostile conduct and did not behave in a like manner

to other younger employees nor was it shown that the employer was

aware of such conduct and condoned it anyway.

16.  The evidence established that the Petitioner knowingly

allowed hourly, non-exempt workers to perform work duties without

appropriate compensation in violation of the Fair Labor Standards
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Act of 1938, as Amended, at 29 USC Section 201, et. seq., and

that that also violated clear and un-equivocal company policy of

which the Petitioner was aware.  It is undisputed that the

Petitioner was not terminated until Woodland Towers learned of

that "wage and hour" infraction.  Therefore, Woodland Towers'

assertion that the seriousness of the Petitioner's infraction was

the sole reason for her termination is sufficient to shift the

burden back to the Petitioner under the McDonnell Douglas burden

of proof framework in order the her to have to show that that

reason was a pretext for what amounted to age discrimination.

19.  Aside from the Petitioner's initial charge of age

discrimination, the evidence offered by the Respondent that it

terminated her for a legitimate, non-discriminatory reason was

not effectively challenged.  See Mumaw v. Dollar General, 19

F.Supp.2d 786, 792 (S.D. Ohio 1998) where an employer was granted

summary judgment on the basis of its legitimate, non-

discriminatory reason for termination when the former employee

involved acknowledged that she had failed to compensate other

employees for time worked.  Here it is undisputed that Ms. McCabe

allowed the employees in question to perform work which was not

properly compensated, by allowing them and requiring them to come

to work before normal work hours started, for which extra time

they were not paid.  Under the circumstances, with Woodland

Towers showing that this violated both federal law and clear

company policy, the proof offered by the Petitioner has not
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overcome the showing by Woodland Towers that this is a

legitimate, non-discriminatory reason for her termination and

consequently the Petitioner has failed to meet her burden that

this reason was a pretext for what amounts to age discrimination.

Consequently it must be determined that a prima facia case of age

discrimination has not been established, nor has it been

established that the reason offered and described by the

Respondent for the employment termination was a pretext for age

discrimination.  Consequently, the Petition must fail.

RECOMMENDATION

Having considered the foregoing Findings of Fact,

Conclusions of Law, the evidence of record, the candor and

demeanor of the witnesses and the pleadings and argument of the

parties, it is

RECOMMENDED:

That a Final Order be entered by the Florida Commission on

Human Relations dismissing the Petition for Relief filed by the

Petitioner herein.

DONE AND ENTERED this 5th day of April, 1999, in

Tallahassee, Leon County, Florida.

                                                                 
                    P. MICHAEL RUFF

Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida  32399-3060
(850) 488-9675   SUNCOM 278-9675
Fax Filing (850) 921-6847
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Filed with the Clerk of the
Division of Administrative Hearings
this 5th day of April, 1999.

COPIES FURNISHED:

Robert W. Lloyd, Esquire
Cobb, Cole and Bell
Post Office Box 2491
Daytona Beach, Florida  32115

Roberta McCabe
701 North Ocean Street
Jacksonville, Florida  32201

Sharon Moultry, Clerk
Florida Human Relations Commission
Building F, Suite 240
325 John Knox Road
Tallahassee, Florida  32303-4149

Dana Baird, General Counsel
Florida Human Relations Commission
Building F, Suite 240
325 John Knox Road
Tallahassee, Florida  32303-4149

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

All parties have the right to submit written exceptions within
15 days from the date of this recommended order.  Any exceptions to
this recommended order should be filed with the agency that will
issue the final order in this case.




