
STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

BILLY BOSTON, )
)

     Petitioner, )
)

vs. )   Case No. 98-2811
)

PUTNAM CLAY FLAGLER ECONOMIC )
OPPORTUNITY COUNCIL, )

)
     Respondent. )
__________________________________)

RECOMMENDED ORDER

Upon due notice, this cause came on for a disputed fact

hearing on December 14, 1998, in Jacksonville, Florida, before

Ella Jane P. Davis, a duly assigned Administrative Law Judge of

the Division of Administrative Hearings.

APPEARANCES

For Petitioner:  Billy Boston, pro se
  Apartment B
  2739 College Street
  Jacksonville, Florida  32205

For Respondent:  John Duvall, Esquire
  Kimberly A. Canon, Esquire
  Post Office Box 41566
  Jacksonville, Florida  32203

STATEMENT OF THE ISSUE

Whether Respondent committed an unlawful employment practice

by failing to hire Petitioner on the basis of his gender, male.

PRELIMINARY STATEMENT

On October 27, 1997, Petitioner filed a complaint of gender

discrimination against Respondent with the Florida Commission on
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Human Relations (FCHR).  The FCHR did not complete its

investigation within 180-days of the filing of the complaint.

Petitioner elected to submit a request for formal hearing,

pursuant to Sections 120.57(1) and 760.11(8), Florida Statutes.

At the disputed fact hearing before the Division of

Administrative Hearings, Petitioner testified on his own behalf

and had Petitioner's Exhibits 1, 3, 4, 5, 6, 7, and 8 admitted in

evidence.  Respondent presented the oral testimony of

Mevlyn Ryles and had Respondent's Exhibits 1-7, 11, and 14-15

admitted in evidence.  Respondent's Exhibit 15 was the deposition

testimony of Susan Klaver and deposition exhibits.

As stated at formal hearing, all identified exhibits,

whether eventually admitted in evidence or not, have been

retained by the undersigned and will be transmitted to FCHR with

this Recommended Order.  Exhibit P-7 has been sealed in a

separate envelope due to the sensitive nature of its contents,

which included, without permission, many non-parties' social

security numbers.  If either party desires return of any exhibit,

that party should file a motion to that effect with FCHR.

A transcript was filed on December 28, 1998.  By agreement,

the parties were granted until January 27, 1999, to file

post-hearing proposals.  Respondent's Proposed Recommended Order

was filed January 26, 1999.  Petitioner timely filed no proposal.

An Order was entered February 26, 1999, giving Petitioner until

February 5, 1999, to notify the undersigned whether he would be
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filing a Proposed Recommended Order.  Because Petitioner failed

to timely notify the undersigned, it is presumed that he has

waived filing a Proposed Recommended Order.

FINDINGS OF FACT

1.   Respondent is the Putnam-Clay-Flagler Economic

Opportunity Council, Inc. (Council), a Florida non-profit

corporation established pursuant to the federal Equal Economic

Opportunity Act.

2. The Council received grants from the United States

Department of Health and Human Services, Administration for

Children and Families (ACF) to sponsor the Head Start Child

Development Program (Head Start) in the tri-county area of Clay,

Flagler, and Putnam counties from 1965 until October 1996.  After

October 1, 1996, the Council acted as an interim overseer.

3. Head Start is a comprehensive child development program

which provides education, health and social services to pre-

school (three- to five-year old) children and their families.

4. Pursuant to the terms of their grants, the Council and

Head Start were subject to guidelines formulated by ACF.

5. On May 17, 1996, ACF issued a "Teacher Qualifications

Mandate Memorandum to all Head Start Grantees and Delegate

Agencies."  As a Head Start grantee, the Council received a copy

of this memorandum and was required to comply with its mandate,

which outlined the qualifications that Head Start classroom
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teachers of children three-five years of age must possess by

September 30, 1996.

6. After September 30, 1996, Head Start classroom teachers

would be required to possess the following qualifications:

(A)  a Child Development Associate (CDA)
     credential that is appropriate to the
     age of the children being served in
     center-based programs [an optional bi-
     lingual specialization is available to
     candidates];

(B)  a State-awarded certificate for
     preschool teachers that meets or exceeds
     the requirements for a Child Development
     Associate credential (CDA);

(C)  an associate, baccalaureate, or advanced
     degree in early childhood education; or

(D)  A degree in a field related to early
     childhood education with experience
     teaching preschool children and a State-
     awarded certificate to teach in a
     preschool program.  (Emphasis supplied)

7. The May 17, 1996, Memorandum further emphasized that a

"Child Development Associate" (CDA) credential is awarded to

preschool caregivers who work with children ages three-five in a

center-based setting.  An optional bilingual specialization is

available to candidates.

8. All teachers hired by the tri-county Council for its

Head Start program before October 1, 1996, who did not already

meet the minimum qualification requirements were "grandfathered-

in," and Head Start provided the necessary on-the-job, center-

based training for those "grandfathered" teachers to receive
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their CDA by the date the federal requirements were to go into

effect.

9. Head Start never provided CDA training to new applicants

for employment.  After reviewing the May 17, 1996, Memorandum,

the Council/Head Start sought to hire only persons who already

met the new federal mandate.  Petitioner argued that he had

"heard" that this was not so.  However, he presented no direct

evidence, oral or documentary, to that effect.

10. Effective July 1, 1996, the Council also revised its

"Teacher I" job description to conform to the new ACF

requirements.  Specifically, the new Council/Head Start job

description required that in order to be hired, any job applicant

for a Teacher I position after July 1, 1996, had to possess, at a

minimum, a CDA (or a bilingual specialization); a State-awarded

certificate for preschool teachers that met or exceeded the

requirements for a CDA; an associate, baccalaureate, or advanced

degree in early childhood education; or a degree in a field

related to early childhood education with experience teaching

preschool children and a State-awarded certificate to teach in a

preschool program.

11. In September or October 1996, Petitioner began seeking

employment as a teacher with Head Start.  He had several

telephone contacts with Susan Klaver, Head Start Education

Coordinator.
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12. Petitioner believes that he told Ms. Klaver all of his

qualifications in these telephone conversations and further told

her that he was actively pursuing a CDA certificate by current

enrollment at Florida Community College of Jacksonville.

13. The Council has had a policy against discrimination in

effect since November 1, 1995.

14. Ms. Klaver established an opportunity for Petitioner to

apply and interview for a Teacher I position.  Ms. Klaver was

aware of Petitioner's male gender upon setting up the interview.

15. On or about October 15, 1996, Petitioner formally

applied for a Teacher I position, which previously had been known

as a "Teacher's Assistant" position, with Head Start.

16. The Teacher I job description which had gone into

effect July 1, 1996, was available to applicants applying for

Teacher I positions in October 1996.

17. At the time Petitioner applied for a Teacher I

position, there were two available Teacher I positions.

18. One available Teacher I position was located at the

Ponoma Park Head Start Center.  The program at that center was

not in compliance with the bilingual teacher requirements of the

ACF rules and regulations, and Head Start was seeking a bilingual

(English/Spanish-speaking) person to work as a Teacher I at

Ponoma Park.

19. The other available Teacher I position was located at

the Orange Park Head Start Center.
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20. During the hiring process, Kathleen Pater, Head Start

Director, and Susan Klaver reviewed applications and interviewed

applicants.

21. At the time Petitioner applied for a Teacher I position

with the Council/Head Start in October 1996, he submitted an

application for employment; a certificate of attendance at a ten-

hour course in Professionalism from Florida Community College of

Jacksonville, dated April 23, 1996; a twenty-hour HRS certificate

from St. Augustine Technical Center, dated May 8, 1995;

a ten-hour HRS certificate from Bradford Vocational Center, dated

July 11, 1995; a First Aid certificate; a CPR certificate; a two-

page "thesis" on child development which he had written; and his

college transcripts.  All of these items, except Petitioner's

application and college transcripts were admitted in evidence at

hearing.

22. In October 1996, Petitioner was pursuing CDA

certification by taking classes at Florida Community College of

Jacksonville.  However, Petitioner admitted at hearing that he

was not yet certified as a CDA when he sought employment with

Head Start in October 1996.  At formal hearing, witnesses

discussed several certificates of completion for ten-hour

educational units/courses toward a CDA, which units/courses

Petitioner completed in May, June, or July of 1997.  Petitioner

testified that he completed his CDA training in July of 1998 (TR-
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100), but he was unable to submit a copy of a CDA certificate at

the hearing.

23. Clearly, at the time Petitioner applied for a Teacher I

position with Head Start in October 1996, he did not possess a

CDA credential.

24. At the time Petitioner applied for a Teacher I position

with Head Start in October 1996, he also did not have a bilingual

specialization.

25. When Petitioner applied for a Teacher I position with

Head Start in October 1996, he did not have a State-awarded

certificate for preschool teachers that met or exceeded the

requirements for a CDA.

26. When Petitioner applied for a Teacher I position with

Head Start in October 1996, he did not possess an associate,

baccalaureate, or advanced degree in early childhood education.

27. When Petitioner applied for a Teacher I position with

Head Start in October 1996, he did not possess a college degree

in a field related to early childhood education with experience

teaching preschool children and a State-awarded certificate to

teach in a preschool program.

28. Petitioner testified at one point that in October 1996

he had a degree which met or exceeded the CDA credential, but the

documentation admitted in evidence at hearing did not bear out

this assertion.  Petitioner offered no college degree and no

college transcript.



9

29. Accordingly, it is found that when Petitioner applied

for a Teacher I position with Head Start on October 15, 1996, he

did not possess any of the minimum teacher qualifications

mandated by the ACF in its Teacher Qualifications Mandate

Memorandum dated May 17, 1996, or any of the minimum teacher

qualifications outlined in the Council's new Teacher I job

description.

30. On October 29, 1996, ACF issued a "Teacher

Qualifications Mandate: Waiver Process Memorandum to all Head

Start Grantees and Delegate Agencies," which provided that, in

order to receive waivers, grantees (in this case the Council/Head

Start) "should make every effort to hire teachers who meet the

qualifications" specified in the May 17, 1996, Memorandum.  (See

Finding of Fact 6)

31. The October 29, 1996, Memorandum went on to specify

that, if grantees' efforts to hire teachers who already met the

qualification requirements were not successful, and if the most

viable applicant did not meet any of the teacher qualification

requirements, a 180-day waiver could be applied for by the

grantee and granted by ACF with respect to an applicant who:

(A)  is first employed after September 30,
     1996, by Head Start agency as a teacher
     for a Head Start classroom;

(B)  is enrolled in a program that grants
     any credential, certificate or degree
     specified above in paragraph (A), (B),
     (C), (D); and
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(C)  Will receive such credential under the
     terms of such program no later than 180
     days after beginning employment as a
     teacher with such agency.  (Emphasis
     supplied)

32. The October 29, 1996, Memorandum further stated that

persons already employed by Head Start prior to October 1, 1996,

were not eligible for waivers and that a waiver could only be

granted once per applicant (new hire).  That meant that if a

waiver were granted and the new employee did not receive one of

the specified degrees or credentials within 180-days, that

employee would have to be terminated and the hiring process would

begin again.

33. At the time Petitioner applied for a Teacher I position

with the Council/Head Start program on October 15, 1996, he was

not already hired, obviously.

34. Without the college transcripts (See Finding of Fact

21), the evidence is not persuasive that Petitioner made his

then-current efforts toward attaining CDA certification or any

college degrees known to either Ms. Pater or Ms. Klaver in

October 1996, but even if he had clearly made such a

representation to them, it is not significant.  First, it is not

significant because, contrary to Petitioner's contentions, the

Council/Head Start was not required to waive any of the May 17,

1996, requirements.  Second, it is not significant because, upon

all the credible, competent evidence of record, it is not

possible to infer that Petitioner's enrollment at Florida
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Community College of Jacksonville in October 1996 would have

certainly resulted in a CDA or a specified degree within 180-days

(6 months), i.e. by March 1997.

35. Apparently, Petitioner assumed that because of his

phone conversations with Ms. Klaver (see Findings of Fact 11-12)

and because he had submitted one certificate showing that he had

completed ten hours of Professionalism training, one course

toward a CDA (see Finding of Fact 21), the interviewers would be

informed that he was currently enrolled in a program that would

certainly grant him a CDA certificate within 180-days after

initial employment.

36. In fact, Petitioner did not earn his CDA until nearly

two years later.  Although Petitioner testified that he could

have earned a CDA within 180-days and that the Council's failure

to hire and train him in a center-based environment resulted in

his being delayed in receiving his CDA until July 1998, his

assumption is purely speculative.  Even if Petitioner had been

likely to earn a CDA or other specified college degree or

certificate within 180-days of October 15, 1996, Head Start was

not obligated to request a waiver of ACF requirements for

Petitioner if it could hire a person already qualified.

37. The Council/Head Start ultimately was able to hire two

applicants who already met the qualifications specified in the

May 17, 1996, Teacher Qualifications Memorandum.
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38. Ms. Klaver reviewed Petitioner's job application for

the Teacher I position.  Both Mesdames Pater and Klaver

interviewed Petitioner.

39. After reviewing the applications and interviewing the

applicants, Mesdames Pater and Klaver only made hiring

recommendations to the Council.  They neither jointly nor

severally had ultimate hiring authority.  All new hires had to be

approved by the Council.

40. The Council is comprised of approximately six members

from each center.  The members of the Council are elected by the

parents of the respective centers.

41. Although Ms. Klaver deposed that she did not recommend

Petitioner at least in part because he was not hired, possibly

misreading (A) of the October 29, 1996, Memorandum (see Finding

of Fact 31), she also clearly stated that she reviewed

Petitioner's documentation and found he did not qualify under the

May 17, 1996, Memorandum.

42. In a letter dated November 20, 1996, Ms. Klaver

notified the male Petitioner as well as two female applicants of

the decision not to hire them (Exhibit R-15 and exhibits

thereto).  Her letter stated that "[o]n Monday, November 18,

1996, the Head Start Policy Council voted to approve hiring two

new teachers," not that two new teachers were, in fact, hired on

that date.  Unfortunately, additional language in this letter

told the three applicants that they were not hired "at this
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time," leading Petitioner to the erroneous conclusion that the

two positions had been filled as of November 18, 1996.  The

letter further misled Petitioner concerning his chances of

employment by stating that the applications would be kept on file

for at least 30 days and considered for future openings.

43. Interviewers Pater and Klaver did not recommend that

the Council hire Petitioner for one of the vacant Teacher I

positions with Head Start because he did not satisfy the minimum

qualifications mandated by ACF, and the Council did not hire him

for the same reason.

44. Ultimately, the Council hired Tammy Hudson (female) for

the Orange Park Center and Mary Martin (female) for the Ponoma

Park Center.

45. Ms. Hudson's application, in evidence, was dated

October 23, 1996, approximately the same time as Petitioner's

application.

46. Ms. Martin's application, in evidence, was dated

March 3, 1997, but stated that she also had previously applied to

Head Start in October 1996, as had Petitioner.

47. Precisely when each woman was hired is not clear, but

both were on the Head Start payroll by May 1997.

48. Tammy Hudson possessed the mandatory teacher

qualification requirements for the Teacher I position.  The

Council approved hiring her because she possessed the minimum

teacher qualification requirement of a CDA awarded November 1,
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1995, and had significant work experience in dealing with

preschoolers.  Tammy Hudson was more qualified for the Teacher I

position than was Petitioner in October 1996.

49. The Council approved hiring Mary Martin because she

possessed the minimum teacher qualification requirements (a

bilingual specialization) and a four-year college degree in

"early childhood"; because she met the mandated qualifications of

the Ponoma Park Center, which was not in compliance and which was

required to hire a bilingual teacher; and because she had

significant work experience in dealing with pre-schoolers.  Mary

Martin was more qualified, and more specifically qualified, for

the Teacher I position with the Council/Head Start than

Petitioner, at least as early as her March 3, 1997, application.

50. On December 3, 1996, Petitioner wrote a letter to

Mevlyn Ryles, Executive Director of the Council, concerning the

decision not to hire him for a teaching position.  On

December 11, 1996, Ms. Ryles wrote to Petitioner, acknowledging

receipt of his letter dated December 3, 1996, and informing him

that she would transmit the information to the Council.  She then

forwarded his letter to the Council.

51. On March 7, 1997, David Sauce, Council Vice-Chairman,

wrote to Petitioner in response to Petitioner's letter of

December 3, 1996, stating that the Council had reviewed all of

the information on file concerning his application, and

explaining that the Council still supported the recommendation
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not to hire him because he "lack[ed] the necessary requirements

and related job experience needed for the position."  While it is

possible that the Council did not have Petitioner's application

in March 1997, which was more than 30 days after he had applied,

this is insignificant because Petitioner still did not qualify

for hire under the May 17, 1996, Memorandum until July 1998 when

he received his CDA, if at all (See Finding of Fact 22).

52. Petitioner views his male gender as an employment

"plus" because of a perceived need of male role models in early

childhood education.  Likewise, he considered it discriminatory

that he was not hired when females were hired.  The evidence,

however, supports a finding that the Council/Head Start did not

consider Petitioner's gender as either a "plus" or a "minus" in

its decision not to hire him.  After rejecting unqualified male

and female applicants, the Council continued to try to get the

most qualified persons who would meet the new federal

requirements until it was actually able to hire such persons.

All Council/Head Start personnel were, if anything, preoccupied

with federal compliance, especially with regard to getting a

Spanish-speaking teacher.

CONCLUSIONS OF LAW

53. The Division of Administrative Hearings has

jurisdiction over the parties and subject matter of this cause,

pursuant to Section 120.57(1), Florida Statutes.

54. Petitioner is a covered "person" within the meaning of
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the Florida Civil Rights Act, Chapter 760, Florida Statutes.  He

is entitled to its protections.



17

55. At all times material, the Council/Head Start was an

"employer" within the meaning of the Act.

56. In order to establish a prima facie case of

discrimination upon the basis of gender, a Petitioner must prove

that he applied for a position for which he was fully qualified

and that persons of another gender with no higher qualifications

were hired in his place.  Herein, this Petitioner has failed to

establish a prima facie case of discrimination.

     57.  Moreover, Respondent has gone forward to prove that it

used legitimate, non-discriminatory criteria in the hiring of job

applicants other than Petitioner, which applicants coincidentally

were female.  Respondent did not consider any applicant's gender

in its hiring process.  At the time he applied for employment

with Respondent, Petitioner did not satisfy the base line

qualifications for the available positions.  Petitioner, a male,

and two female applicants were simultaneously advised of their

lack of qualifications.

      58.  Under the circumstances of this case, the potential

employer was entitled to keep interviewing a reasonable length of

time until it found an applicant who met the base line

requirements.

     59.  Only in the event the potential employer felt it had

"made every effort to hire teachers who meet the qualifications"

specified in the May 17, 1996, Teacher Qualifications Mandate
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Memorandum (see Findings of Fact 6 and 30-32), was it necessary

to hire an applicant who could become qualified within 180-days

and proceed to request ACF to waive the requirements for that

applicant.

     60.  Since a waiver could not be renewed, there was good

cause for the Respondent(s) to continue seeking job applicants

who were already qualified instead of pursuing waivers for

potentially qualifiable ones, who might become unemployable

beyond the 180-day waiver period.

     61.  The two female applicants ultimately hired met the

federally mandated qualifications at the time they were hired,

and each was more qualified for the available positions than

Petitioner.  Therefore, the Council was not required to waive any

of the federally mandated teacher qualification requirements so

as to hire Petitioner.

RECOMMENDATION

Upon the foregoing findings of fact and conclusions of law,

it is

RECOMMENDED that the Florida Commission on Human Relations

enter a Final Order dismissing Petitioner's October 27, 1997,

complaint against Respondent for gender discrimination in

violation of the Florida Civil Rights Act arising from his

October 15, 1996, job application.
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DONE AND ENTERED this 17th day of March, 1999, in

Tallahassee, Leon County, Florida.

___________________________________
ELLA JANE P. DAVIS
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida  32399-3060

  (850) 488-9675   SUNCOM 278-9675
  Fax Filing (850) 921-6847

www.doah.state.fl.us

 Filed with the Clerk of the
  Division of Administrative Hearings
  this 17th day of March, 1999.

COPIES FURNISHED:

Kimberly Cannon, Esquire
Corbin & Duvall
Post Office Box 41566
Jacksonville, Florida  32203

Billy Boston
Apartment B
2739 College Street
Jacksonville, Florida  32205

Sharon Moultry, Clerk
Human Relations Commission
Building F, Suite 240
325 John Knox Road
Tallahassee, Florida  32303-4149

Dana Baird, General Counsel
Building F, Suite 240
325 John Knox Road
Tallahassee, Florida  32303-4149

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

All parties have the right to submit written exceptions within 15
days from the date of this Recommended Order.  Any exceptions to
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this Recommended Order should be filed with the agency that will
issue the final order in this case.




