
                        STATE OF FLORIDA
                DIVISION OF ADMINISTRATIVE HEARINGS

CHANDRA P. DOSHI,                  )
                                   )
     Petitioner,                   )
                                   )
vs.                                )   Case No. 96-3323
                                   )
SYSTEMS AND ELECTRONICS, INC., )
f/k/a ELECTRONICS AND SPACE CORP., )
                                   )
     Respondent.                   )
___________________________________)

RECOMMENDED ORDER

Pursuant to notice, the Division of Administrative Hearings,

by its duly designated Administrative Law Judge, Mary Clark, held

a formal hearing in the above-styled case on May 7 and 8, 1997,

in Orlando, Florida.

APPEARANCES

For Petitioner: Vincent J. Profaci, Esquire
J.A. Jurgens, P.A.
Suite 206
1964 Howell Branch Road
Winter Park, Florida  32792

For Respondent: John Renick, Esquire
Suite 200
2730 North Ballas Road
St. Louis, Missouri  63131-3039
(Qualified Representative, as
out-of-state lawyer)

STATEMENT OF THE ISSUES

Petitioner alleges that Respondent discriminated against him

because of his age, race and national origin when he was

terminated in a reduction in-force in June 1994.  The issue for
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determination is whether this violation of Section 760.10,

Florida Statutes, occurred, and if so, what relief is

appropriate.  A secondary issue is whether Respondent, if a

prevailing party, is entitled to attorney’s fees.

PRELIMINARY STATEMENT

After an investigation of Petitioner’s Charge of

Discrimination, the Florida Commission on Human Relations entered

a Notice of Determination:  No Cause.  Petitioner filed a timely

Petition for Relief on June 16, 1996, and the case was referred

to the Division of Administrative Hearings on July 15, 1996.

Discovery commenced and the formal hearing was scheduled.

Two continuances were granted before the hearing proceeded as

described above.

On January 29, 1997, the Administrative Law Judge entered an

order granting Petitioner’s Motion to Compel Production of

Documents and awarded fees and costs, with the amount to be

determined, if necessary, in the evidentiary hearing on the

merits.  In their prehearing stipulation filed May 1, 1997, the

parties included the stipulation that Respondent would pay

Petitioner the amount of $825. as reasonable fees within 30 days

after the date of hearing, unless the Administrative Law Judge

granted reconsideration of the January 29, 1997, order.

Reconsideration was denied at the close of the evidentiary

hearing, and by now, those fees should have been paid.

At the hearing, Petitioner testified in his own behalf and
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presented the additional testimony of William Benjamin (Ben)

Wright.  Petitioner’s exhibits 1-21, 25, 31-38, 40, 42-46, 49,

54-56, 63, and 63 were received in evidence.  Petitioner’s

exhibits 60 and 61 were rejected and marked for identification.

Respondent presented the testimony of Richard Kempf and

Victor Reznack.  Respondent’s exhibits 1, 3-10, 12, 13, and 17

were received in evidence.

By stipulation of the parties, the style of the case is

amended to reflect Respondent’s new name, acquired as the result

of a merger.  Throughout the hearing, Respondent was referred to

as ESCO, and that is how it is referenced here.

The transcript of hearing was filed on June 5, 1997.  After

an agreed extension of deadline, the parties filed their proposed

recommended orders on July 8 and July 11, 1997.

FINDINGS OF FACT

1. Petitioner, Chandra P. Doshi, was born September 6,

1934, in Addis Ababa, Ethiopia, of Indian parents.  His primary

language is English, but he also knows a couple of Indian

languages.  He emigrated to the United States in 1959, and became

a citizen in 1975.

2. Mr. Doshi has B.S. and M.S. degrees from North Carolina

State in electrical engineering and metallurgical engineering.

In 1975, he obtained his Ph.D. in electrical engineering from

Duke University, Durham, North Carolina.

3. Archway Aluminum Company in Winston-Salem, North
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Carolina, was Mr. Doshi’s first employer in 1963; he then moved

to Raytheon Co. in San Francisco, working with radar systems.

From 1964 until 1967, he was employed by Hoffman Electronics in

Chicago where he supervised two engineers and two technicians.

In 1967, he went to work for Sylvania, first at Smithfield, North

Carolina, then in 1972 at Senaca Falls, New York, where he worked

in the research laboratory and supervised 10 engineers,

physicists and technicians.  In 1979, he moved to Sanyo, where he

had approximately 200 people reporting to him as manager of

magnetics.

4. In 1982, when Sanyo moved its operation to Mexico, Mr.

Doshi was employed by Emerson Electric in St. Louis.  After 6

months he was transferred to the company’s division in Longwood

and Sanford, Florida, Electronics and Space Corporation (ESCO).

When Emerson divested ESCO and made it a share-holder’s company,

Mr. Doshi and other employees and management remained with ESCO.

5. Mr. Doshi’s forte, and the reason he was hired by

Emerson/ESCO, was his work in video displays using cathode ray

tube technology (CRT).  His job, with two engineers assigned to

him, was to develop a video indicator unit for the F-5 aircraft.

6. Victor Reznack is vice-president of engineering and

logistics for ESCO (now Systems and Electronics, Inc.) in St.

Louis.  He has been with the company for 20 years and from 1985

through 1989, was the senior engineering manager at the Sanford

facility.  The engineering work force and staff in Sanford was
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approximately 60-65 people in 1985, and grew to a maximum of

approximately 105 people in 1988.  Mr. Doshi reported directly to

Victor Reznack.

7. Prior to 1988, ESCO had several defense contracts

involving the work that Mr. Doshi was doing.  In 1987 and 1988,

this work was shifted to another Emerson subsidiary, Hazeltine,

and the ESCO contract for the video displays and CRT was

cancelled.  In the meantime, the Sanford engineering department

picked up new work in automatic test equipment and test program

sets (ATE/TPS).  One of the devices that was being designed and

developed was intended to test the control indicator box that Mr.

Doshi was familiar with, so Victor Reznack felt that Mr. Doshi

could be moved into the ATE area.

8. In recognition of the previous commendable work by Mr.

Doshi and in anticipation that he could learn the new type of

work, Victor Reznack promoted him, and shortly later arranged for

a merit pay increase in 1989.

9. As engineering lab manager for ATE/TPS development, Mr.

Doshi directly supervised over 30 electrical and software

engineers.  His title later changed to group engineer III, but

his job function stayed the same.  This was a salary grade 44.

10. For the brief time that Victor Reznack remained in

Sanford, Mr. Doshi performed well.  In November 1989, Reznack

transferred to St. Louis, and he did not have further

responsibility for the Sanford operation until January 1992, when



6

he was promoted to director of engineering for the ATE product

line.  The senior engineering manager in Sanford, Bob Osborne,

reported to him.

11. In the meantime, Mr. Doshi received “fully competent”

or “commendable” annual ratings, with few negative, and many

positive comments.  He was nominated, among eight others, as

“employee of the month” in August 1991; in September 1991, he

received a merit increase.  Employee ratings at ESCO range from a

high of “outstanding,” followed by “commendable,” “fully

competent,” “acceptable,” to a low of “unacceptable.”  A “fully

competent” rating was the most common given by Mr. Doshi to his

subordinates.  This rating acknowledges that the employee’s

performance meets, or may slightly exceed, job requirements.

12. Shortly after Victor Reznack was promoted to director

of engineering, the Sanford top manager, Bob Osborne, asked to be

relieved for personal reasons and Osborne’s admission that he was

not performing up to standards.  Reznack began recruiting for a

successor, knowing that no one in St. Louis was willing to take

the job, and no one in the current organization was capable of

stepping into that level of responsibility and leadership.

13. In July 1992, ESCO hired Dick Kempf as senior

engineering manager for the Sanford operation.  Kempf, a year

older than Mr. Doshi, had 35 years experience in military

electronic equipment and engineering at Martin-Marietta, Texas

Instruments, and Harris Company.  He had extensive engineering
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management experience and specific technical expertise in

ATE/TPS.  Kempf was at Harris from 1986 until 1990.  He was

engineering director responsible for approximately 200 engineers

and technicians involved with ATE/TPS development.  After a down-

turn in business, this program at Harris terminated and Kempf was

laid off.

14. Mr. Doshi reported directly to Kempf, as he had to

Kempf’s predecessors.

15. Within six months of his arrival, Dick Kempf had

concerns about Mr. Doshi’s ability to perform the managerial and

technical requirements of his job.  In late 1992 and early 1993,

the staffing level of the program at Sanford had dropped from a

high of 105 to less than 60, or closer to 50 employees.  It was

obvious to Kempf that Mr. Doshi lacked the technical skills to

direct the ATE/TPS area, an area with which Kempf was personally

very familiar.

16. Kempf also felt that Mr. Doshi’s management style was

reactive, rather than proactive; he would “go with the flow,”

rather than drive people to completion of a task.  Kempf’s

concerns were substantiated by responses he saw in an employee

survey and comments which he received in a series of informal

lunches which he used to stimulate communication between

management and staff.
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17. Dick Kempf recommended to his supervisor, Victor

Reznack, that Mr. Doshi be removed from his managerial job.

Kempf’s March 18, 1993, memo to Victor Reznack states in

pertinent part:

Chandra is a dedicated and loyal employee.
He gives much of himself to the job and takes
a personal interest in trying to satisfy the
Company’s objectives in an optimum manner.
He has a Ph.D. with solid engineering
credentials, especially in the video display
area.  All in all, Chandra responded whenever
asked to the best of his abilities; he
certainly is a team contributor who has
helped make FAEC successful.

On the other side, even with Chandra’s good
intentions and hard work, there is a task-
skill level mismatch in his present role as
Manager of the ATE/TPS Development group.
His management skills are deficient in the
areas of planning, implementation, and people
interface.  With shortcomings in these areas,
his lack of direct TPS development experience
further limits his effectively in the high-
demand TPS design operation.  The situation
manifests itself in terms of ineffective
project design support/management,

ineffective functional management, and low
professional esteem from his subordinates.

This has been known for some time but action
was delayed pending the “right opportunity”
to make a change that would benefit the
Company and Chandra.  Because of slips in
anticipated programs, that opportunity has
not surfaced.  However, the situation does
need to be rectified without further delay.

(Respondent’s exhibit 4)

18. Kempf was not interested in removing Mr. Doshi

entirely, but felt that at pay grade 44, the second highest level
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in the Sanford facility, Mr. Doshi was simply not pulling his

weight.

19. Because he had put Mr. Doshi in his position and wanted

to give him more time to learn and grow into the job, Victor

Reznack was reluctant to move immediately on Kempf’s

recommendation.

20. In August 1993, Dick Kempf again recommended that Mr.

Doshi be transferred from a supervisory to a staff position, and

devised a plan that would still permit Mr. Doshi to report

directly to Kempf.  Kempf also recommended a salary reduction

because he felt that Mr. Doshi, one of only two persons at salary

grade 44, was performing at a grade 38 level.

21. By this time Reznack agreed with Kempf’s assessment.

Reznack spent time frequently in the Sanford facility and spoke

with the staff, including Mr. Doshi.  Still, he did not agree

that a salary reduction was appropriate and, consistent with his

performance rating, Mr. Doshi received a small salary increase in

September 1993.

22. Kempf began easing Mr. Doshi into work that did not

require supervision of others:  project engineering support.

Responsibility for project engineering support means the function

of interfacing with manufacturing and supporting them during

production.  The function provides fix-up design work that is

identified during the process of production or after a product is

sent to a customer who requests changes.  Mr. Doshi was given



10

this responsibility for various projects:  F-15 METS Gunship,

Helitow ROR, METS DEM, T-45, and AWADS.  Of these projects, only

T-45 was still at the design engineering stage (development,

rather than production).

23. In January 1994, Mr. Doshi was informed that his title

was changed from group engineer III to senior engineering

scientist.  He understood this was a positive change in

appreciation for his performance in project engineering.

24. Kempf, himself, assumed the responsibility of

management of the ATE/TPS development group in addition to his

regular duties.  Kempf continued to put in his usual 50-60 hours

a week.

25. After his managerial responsibilities were formally

removed, Mr. Doshi still provided some managerial support.  He

developed performance reviews for employees whom he had

supervised, since he was most familiar with their work; he also

was asked to do some technical reviews on TPS projects.  This

latter task involved reviewing customers’ style guides or other

guidelines to make sure they have been followed.  This is

considered a desktop review of the facts presented by the design

engineer and is not considered salary level 44 work.

26. There were four other individuals besides Mr. Doshi who

reported directly to Dick Kempf in early 1994:  Andre Kristeff
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(age 46); Frank Minozzi (age 57); Vernon Ford (African-American,

age 40); and Leonard Roque (age 58, Cuban-Hispanic).

27. By early 1994, the ESCO engineering group in Sanford

was struggling to survive.  Work was running out, with none of

the new business opportunities coming to fruition.  In January

and early spring, Victor Reznack and Dick Kempf discussed the

need for layoffs.  Reznack asked Kempf to give him a list of

names to consider based on where the workload would be in the

May/June time frame.

28. Kempf assembled his managers and Mr. Doshi in a meeting

to compile a layoff list.  Mr. Doshi was included because he had

knowledge of the people whom he had managed.  The result of the

meeting was a consensus on which names should be considered for

layoff, after thorough discussions, objections and questions.

There were no objections by any of the group, when the final list

was put on the board.

29. The list which resulted from the meeting did not

include the managers.  Those were added later by Dick Kempf.  The

layoff list he submitted to Reznack also included Chandra Doshi.

30. As confirmed by Mr. Doshi, there was absolutely no

discussion nor consideration of individuals’ race, sex, age, or

national origin in the process in which he participated.

Considerations were the type of work available and the employees

best capable of performing that work.
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31. Both Kempf and Reznack considered Mr. Doshi appropriate

for layoff because his salary level was too high for the type of

work that was left for him to do and which he was performing.

32. The list sent by Kempf was carefully reviewed by

Reznack and by ESCO’s human resources department and legal

counsel in St. Louis.  Kempf and Reznack had to justify each name

based on work loads and the optimal use of the workforce.  The

company has a policy which prohibits discrimination and has

trained its managers on that policy on a regular basis.  The

human resources department and legal counsel scrutinized the

layoff process to help assure the policy was not violated.

33. The employees laid off in June 1994 were:

NAME RACE JOB TITLE DOB TERM.
DATE

TERM. REASON

BOLOURCHI PARVIZ D HISPANIC SR ENGRG SPECIALIST 10/20/41 6/3/94 LAID OFF-
OFFICE EMPLOYEE

DOSHI CHANDRA P ASIAN SR ENGRG SCIENTIST 9/6/34 6/3/94 LAID OFF-
OFFICE EMPLOYEE

GONZALEZ ANNA H HISPANIC REPRO LEAD TECH. 2/9/34 6/3/94 LAID OFF-
OFFICE EMPLOYEE

KECK BRENDA G WHITE ENGRG TECHNICIAN 11/10/39 6/3/94 LAID OFF-
OFFICE EMPLOYEE

LEGGITT GREGORY L WHITE GROUP ENGINEER II 11/9/48 6/3/94 LAID OFF-
OFFICE EMPLOYEE

MORGAN KELINDA L WHITE ENGRG TECHNICIAN 7/23/60 6/3/94 LAID OFF-
OFFICE EMPLOYEE

OSBORNE ROBERT A WHITE SR ENGRG SCIENTIST 12/3/41 6/3/94 LAID OFF-
OFFICE EMPLOYEE

RUGGIERI ANTONIO J WHITE ENGRG SPECIALIST 3/18/61 6/3/94 LAID OFF-
OFFICE EMPLOYEE

(Petitioner’s Exhibit 32)

In March 1994, Edward Westerman, a 71-year old American Indian

retired.  Debra Manning, White, age 32, resigned in June 1994;

Michael Clark, White, age 44, was laid off in August 1994; and

Craig Janisz, age 41, was laid off in November 1994.

34. Mr. Doshi was told on May 31, 1994, that he was being

laid off.  He was paid through June 3, 1994, and received 10
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weeks of severance pay and accrued vacation time.  At the time of

his layoff he was making $6,215 per month, with a benefit packet

of approximately 23 percent.  In spite of attempts to find new

employment, including a placement service provided by ESCO, and

except for 6-weeks temporary work, and some consulting, Mr. Doshi

remains unemployed.  He is currently receiving approximately

$612.00 per month retirement from ESCO.

35. Mr. Doshi recounted several anecdotes that he felt

indicated that his layoff fulfilled Dick Kempf’s intent to get

rid of him based on his age and national origin.  At some point,

Kempf commented that having a Macintosh computer at home “shows

your age”; on another occasion, Kempf commented that Mr. Doshi’s

working out at a health club was to “keep up with the younger

people.”  Considering Dick Kempf’s age and the context of these

comments described by Mr. Doshi, they were merely silly, and

regarding the computer, typical banter between devotees of

personal computers versus Apple computers.  In the context

described by both Mr. Doshi and Dick Kempf, a comment about

needing new blood for the use of software and networking of

computers had no implication regarding the age of any employees,

including Mr. Doshi.

36. Mr. Doshi also recounted an incident in which Kempf

chastised him for letting someone use his chair, suggesting that

this was not an American style of business management.  Kempf

also allegedly commented that Mr. Doshi’s culture did not permit
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him to be aggressive or assertive enough.  Mr. Doshi was

sensitive to this and took an assertiveness course on his own.

Kempf denied these comments regarding Mr. Doshi’s culture, but

was legitimately concerned about Mr. Doshi’s supervisory skills

and described that concern in memoranda to Reznack.

37. Although Mr. Doshi respected Victor Reznack and

discussed his worries and complaints with him, he never mentioned

Kempf’s comments to Reznack nor to any other manager at ESCO.  He

never complained of age or cultural bias during his tenure with

the company.

38. It is clear that Victor Reznack and Dick Kempf had

different management styles, even though both enjoyed success at

the same company.  As a defense contractor, ESCO expanded and

contracted its staff.  It was not unusual for employees to work

intense, long hours in a very competitive field, trying to meet

or beat deadlines and cost projections.  There is no evidence

that the work assigned to Mr. Doshi was designed to push him out

or make him quit.  Rather, substantial efforts were made to

retain him even when the work for which he was hired no longer

was available.  He was respected and liked; he would do anything,

including sweep the floor, as acknowledged by Dick Kempf, to get

the job done.
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39. Mr. Doshi’s layoff was simply a defense contractor

engineer’s fact of life, just as Dick Kempf’s had been when he

was terminated by Harris.  The layoff was not an act of

discrimination.

CONCLUSIONS OF LAW

40. The Division of Administrative Hearings has

jurisdiction in this proceeding pursuant to Sections 120.569 and

120.57, Florida Statutes, and Section 760.11(7), Florida

Statutes.

41. Section 760.10(1), Florida Statutes, provides that it

is an unlawful employment practice for an employer:

(a) To discharge or to fail or refuse to hire
any individual, or otherwise to discriminate
against any individual with respect to
compensation, terms, conditions, or
privileges of employment, because of such
individual's race, color, religion, sex,
national origin, age, handicap, or marital
status.

42. ESCO is an “employer” as that term is defined in

Section 760.02(7), Florida Statutes.

43. The procedural scheme described in Chapter 760, Florida

Statutes, requires that the Florida Commission on Human Relations

receive and investigate complaints by persons alleging violations

of Section 760.10, Florida Statutes.  When, as here, the

Commission initially determines there is no reasonable cause to

believe that a violation has occurred, the aggrieved person is

entitled to a de novo hearing pursuant to Section 120.57, Florida

Statutes.
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44. Federal standards in employment discrimination cases

have been adopted in Florida and are applicable to cases arising

under Chapter 760, Florida Statutes.  School Board of Leon County

v. Hargis, 400 So. 2d 103 (Fla. 1st DCA 1981).

45. Mr. Doshi has alleged discrimination based on both his

age and his race or national origin.  As Petitioner, he must bear

the ultimate burden of demonstrating that he was a victim of

intentional discrimination.  Florida State University v. Sondel,

685 So. 2d 923 (Fla. 1st DCA 1996); St. Mary’s Honor Center v.

Hicks, 113 S.Ct. 2742 (1993).  The process of proof generally

involves a prima facie case by Petitioner, the Respondent’s

rebuttal of the inference of discrimination by legitimate, non-

discriminatory reasons for its action, and the Petitioner’s final

burden of proving that the reasons articulated by Respondent were

false and that discrimination was the real reason for its action.

McDonnell Douglas v. Green, 93 S.Ct. 1817 (1973), St. Marys Honor

Center v. Hicks, supra.

46. A plaintiff may establish a prima facie case
of age discrimination in a reduction-in-force
case by (1) demonstrating that he was in a
protected age group and was adversely
affected by an employment decision; (2)
showing he was qualified for his former
position or another position at the time he
was adversely affected; and (3) producing
circumstantial or direct evidence from which
a reasonable factfinder could conclude that
his employer intended to discriminate on the
basis of age in reaching the decision at
issue.  Maddow v. Proctor & Gamble Co., Inc.,
107 F.3d 846 (11th Cir. 1997), citing
Verbraeken v. Westinghouse Elec. Corp., 881
F.2d 1041, 1045-46 (11th Cir. 1989).
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47. Mr. Doshi is plainly within the protected age group, 40

years to 70 years (see Verbraeken, supra), and of Asian/Indian

origin.  He proved he was at least nominally qualified for work

at ESCO, if not the level at which he was being paid at the time

of layoff.  In the context of a reduction in force, the fact that

an employee is qualified is less relevant, as the very nature of

the termination requires that even competent employees must be

let go.  EEOC v. Texas Instruments, Inc., 100 F.3rd 1173 (5th

Cir. 1996).  Finally, Mr. Doshi produced at least some

circumstantial evidence of discrimination:  the references to

cultural impediments to his ability to function in an aggressive

competitive American business environment.  The age-related

comments were nothing more than silly banter.

48. ESCO effectively rebutted the prima facie case by

credible, competent evidence that Mr. Doshi, although a

respected, well-liked individual, was not performing at the level

at which he was being paid.  ESCO effectively proved that other

employees, further down the salary scale, could perform his tasks

equally well or better.  The company presented legitimate

business reasons for its action, and Mr. Doshi did not prove that

these reasons were mere pretext or that the actions were

affirmatively motivated by discrimination.

49. The culturally-based comments by Dick Kempf were

denied, although he did make reference in one memo to Victor

Reznack to the demands of an American business environment.



18

Nonetheless, even if made, these and the off-hand age-based

banter were insufficient to prove discrimination.  In order for

these type of comments to be probative, they must be direct and

unambiguous, allowing a fact-finder to conclude without any

inferences or presumptions that age or other legally-

impermissible factors were involved in the employer’s decision.

EEOC v. Texas Instruments, supra, citing Bodenheimer v. PPG

Industries, Inc., 5 F.3rd 955, 958 (5th Cir. 1993).

50. Mr. Doshi argues that the average age of employees laid

off in June 1994 was older (50 years) than the average age of the

engineering staff in June 1994 (46 years) and that 15 percent of

the staff were minorities, but 38 percent of the terminated

employees were minorities.  This theory is the “disparate impact”

approach discussed at length in Florida State University v.

Sondel, supra.  As that case and the federal cases cited within

establish, the disparate impact approach is a complicated

process.  Statistical proof is not essential, but proof of the

employer’s practice is required.  The one instance of layoffs,

June 1994, addressed in Petitioner’s case here, is insufficient

to establish a valid statistical showing or a “pattern or

practice” of eliminating older or minority workers in the

company’s reductions in force.

51. Mr. Doshi’s account of his own participation in the

layoff selection process belies the notion of discrimination in

the employer’s practice.  That is, he denies there was any
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consideration based on age or race or national origin in the

process of developing the list.

52. Respondent credibly explained the bases for its action

and rebutted any circumstantial evidence with those explanations.

Petitioner did not prove by direct evidence that his age and

national origin were determinative factors in his layoff.

53. Section 760.11(7), Florida Statutes, provides that the

Florida Commission on Human Relations may in its discretion allow

a prevailing party reasonable attorney’s fees as part of the

costs.  The express legislative intent in that subsection is that

the provision for fees be interpreted “in a manner consistent

with federal case law involving a Title VII action.”

54. A recent 11th Circuit case, Walker v. NationsBank of

Florida, N.A., 53 F. 3d 1548, 1558 (1995) discusses the relevant

law:

It is within the discretion of a district
court to award attorney’s fees to a
prevailing defendant in a Title VII action
upon a finding that the action was
“frivolous, unreasonable, or without
foundation, even though not brought in
subjective bad faith.”  Christiansburg
Garment Co. v. EEOC, 434 U.S. 412, 421, 98
S.Ct. 694, 700, 54 L.Ed.2d 648 (1978).  The
standard has been described as a “stringent”
one.  Hughes v. Rowe, 449 U.S. 5, 14, 101
S.Ct. 173, 178, 66 L.Ed.2d 163 (1980).
Moreover, the Supreme Court has cautioned
that in applying these criteria, the district
court should resist the temptation to
conclude that because a plaintiff did not
ultimately prevail, the action must have been
unreasonable or without foundation.
Christiansburg Garment, 434 U.S. at 421-22,
98 S.Ct. at 700-01.  Therefore, in
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determining whether a prevailing defendant is
entitled to attorney’s fees under Title VII,
the district court must focus on the question
of whether the case is seriously lacking in
arguable merit.  See Sullivan, v. School
Board of Pinellas County, 773 F.2d 1182, 1188
(11th Cir. 1985).

55. The action brought here was not frivolous,

unreasonable or without foundation.  Petitioner presented a

careful, thorough, prima facie case.  He had been a well-liked

and competent employee.  His performance evaluations and merit

increases evidenced his value to the company.  That value was

acknowledged with his supervisors’ attempts to find an

appropriate niche for him when the work for which he was hired

ran out.  As established by Respondent’s evidence, the attempts

were not so successful that Mr. Doshi could survive a layoff

when the engineering staff had been slashed to less than half of

its force by valid economic necessity.

RECOMMENDATION

Based on the foregoing, it is

RECOMMENDED:  that the Florida Commission on Human

Relations enter its final order dismissing Petitioner’s charge

of discrimination and petition, and denying Respondent’s request

for fees.
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DONE AND ENTERED this 29th day of July, 1997, in

Tallahassee, Leon County, Florida.

___________________________________
       MARY CLARK

                         Administrative Law Judge
                    Division of Administrative Hearings

The DeSoto Building
                    1230 Apalachee Parkway

Tallahassee, Florida  32399-1550
                    (904) 488-9675   SUNCOM 278-9675
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

All parties have the right to submit written exceptions within 15
days from the date of this recommended order.  Any exceptions to
this recommended order must be filed with the agency that will
issue the final order in this case.




