
STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

RONNIE WIDEMAN, )
)

Petitioner, )
)

vs. )   CASE NO. 90-3260
)

CHAMPION INTERNATIONAL )
CORPORATION, )

)
Respondent. )

______________________________)

RECOMMENDED ORDER

Pursuant to Notice, this matter came on for hearing before

Diane Cleavinger, a duly designated Administrative Law Judge of

the Division of Administrative Hearings, on June 5, 1996 and

September 4, 1996, in Pensacola, Florida.

APPEARANCES

For Petitioner:  Donna K. Gardner, Esquire
  213 South Alcaniz Street
  Pensacola, Florida  32501

For Respondent:  Weyman T. Johnson
  Paul, Hastings, Janofsky and Walker
  600 Peachtree Street, Northeast, Suite 2400
  Atlanta, Georgia  30308-2222

STATEMENT OF THE ISSUE

Whether Respondent has complied with the Final Order of the

Florida Commission on Human Relations.

PRELIMINARY STATEMENT

On June 18, 1992, the Florida Commission on Human Relations

entered a Final Order in this action, finding that an unlawful
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employment practice had been committed by Respondent against

Petitioner and granting relief of back pay and rights to future

promotion to a substantially equivalent employee position.  On

May 11, 1995, Petitioner filed a Motion for Enforcement and

Request for Formal Hearing, requesting enforcement of the

Commission’s Final Order.

Petitioner’s motion and request were forwarded to the

Division of Administrative Hearings for the purpose of conducting

a formal hearing.

At the hearing, Petitioner testified in his own behalf and

offered four (4) exhibits into evidence.  Respondent presented

the testimony of two (2) witnesses and offered four (4) exhibits

into evidence.  Additionally, at the Administrative Law Judge’s

request and with the consent of Petitioner, Respondent

supplemented the testimony of one of its witnesses by Affidavit

of Annetta Johnson which is made a part of this record.

After the hearing, Petitioner filed a Proposed Recommended

Order on January 30, 1997.  Respondent did not file a Proposed

Recommended Order.

FINDINGS OF FACT

1.   On July 9, 1990 after an evidentiary hearing on the

Petitioner’s charge of racial discrimination, a Recommended Order

was issued in favor of Petitioner.  On June 18, 1992, after

reviewing Respondent’s exceptions to the Recommended Order and

after argument of Respondent’s counsel at a hearing before the
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Commission, the Florida Commission on Human Relations entered a

Final Order in favor of the Petitioner, Ronnie Wideman.

2.   The Final Order stated in part:

(1)  That the Respondent cease and desist
from engaging in unlawful employment
practices of this nature;
(2)  That Respondent offer to promote
Petitioner to the next available Quality
Support Process Engineer or substantially
similar position;
(3)  That Respondent pay Petitioner back pay
and benefits to which he would have been
entitled had he received the Quality Support
Process Engineer position;
(4)  That Respondent pay Petitioner
reasonable attorney’s fees incurred in
litigating this claim, and
(5)  That the Respondent notify the
Commission in writing within 20 calendar days
of the date of filing this Order of the steps
that have been taken to comply with this
Order.

3.   The Final Order was received by Respondent, filed and

forgotten.  The person who was responsible for filing and

notifying the Pensacola plant of the Order’s requirements was the

same person who failed to show for the original hearing in 1990.

No appeal of the Final Order was filed by the Respondent.  There

was no attempt by Respondent to comply with the provisions of the

Final Order, including the reporting, promotional and salary

requirements of the Final Order.

4.   There are two relevant categories of jobs at

Respondent’s facilities.  There are hourly paid or non-exempt

jobs and salaried administrative or exempt jobs.  The exemption
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refers to whether the job is exempt from the union contract and

collective bargaining.

5.  All of the salaried jobs at Respondent’s facilities are

graded based on job responsibilities.  The grades range from

Grade 8 to Grade 25.  The grade of a position relates to a salary

structure for each grade.  The salary structure provides for a

range of salaries divided into thirds.  A salary range for a

grade often overlaps the salary range for the adjoining grade

levels.  The salary grade schedules for 1988-1996 are contained

in Appendix 1 of this Recommended Order.

6.  Petitioner has been continuously employed with

Respondent since 1976.  He has been employed as a “paper

tester/technician” since before the original charge of

discrimination was filed in this case and held such a position at

the time of the final hearing in 1990.  The actual position title

has varied over the years and has been assigned to different work

sections over the years.  However, Petitioner’s work in his job

has remained essentially one of testing the quality of the paper

Respondent makes and entering the data in the computer for

analysis.  Although he has never been promoted to the position of

shift supervisor, Respondent has at various times filled some of

the duties of the shift supervisor’s position, Grade 14.

Petitioner has been and continues to be considered a competent

and capable employee by Respondent.
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7.  The position of “paper tester/technician” was throughout

the time period involved in the original charge of discrimination

to the present an hourly-paid position.  Hourly paid employees

can be required to work overtime and are paid for overtime work

at the rate of the employee’s hourly rate plus one-half the

hourly rate.  Hourly employees receive pension benefits through a

non-contributory plan.  Hourly employees also can participate in

401-K retirement plans.  The hourly employee’s contributions to a

401-K plan are matched at .50 cents on the dollar by the

Respondent.  However, the maximum amount an hourly employee can

contribute to that employee’s 401-K plan is capped at $800.00.

8.  Since 1988, Petitioner’s hourly rate of pay has been, as

follows:

Ronnie Wideman SSN 250-94-9677
Position Effective Date Hourly Rate of Pay
Paper Test 3B 08/01/88 $13.39*
Paper Test 4B 03/23/89  13.90*
Paper Test 4B (GWI) 07/01/89  14.25*
Paper Test 4B (GWI) 07/01/90  14.54*
Paper Test 4B (GWI) 07/01/91  14.90*
Paper Test 4BC 05/09/92  15.46*
Paper Test 4BC (GWI) 07/01/92  15.85*
Paper Test 4BC (GWI) 07/01/93  16.25*
Central Lab D 12/13/93  16.67
Paper Test 4BC 05/10/94  16.25*
Paper Test 4BC (GWI) 07/01/94  16.66*
Central Lab D 07/18/94  17.09
Central Lab 2D 08/26/94  17.29
Paper Test 4BC 04/05/95  16.66*
Paper Test 4BC (GWI) 07/01/95  17.16*
Central Lab 2D 01/23/96  17.81
Central Lab 3D 03/04/96  18.04
Central Lab 4D 05/10/96  18.24
Central Lab 4D (GWI) 07/01/96  18.79
Central Lab Family E 10/03/96  19.71
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9.  Petitioner also received at various times throughout the

time period shown above an additional $.73 cents an hour for

every hour worked as a Continuous Process Allowance for the

difficulties of maintaining a four-shift job schedule

necessitating working approximately 2300 hours per year.  The pay

periods during which Petitioner received the added Continuous

Process Allowance are marked with an asterisk.

10.  The position of Quality Support Process Engineer was

the position to which Respondent unlawfully failed to promote

Petitioner and formed the basis of the original charge of

discrimination.  In 1988, when Petitioner should have been

promoted, there were two openings for a quality support process

engineer.  The grade level was not advertised, but Respondent was

told by a lab technician that the salary would range from

$40,000.00 to $45,000.00 per year.  The $40,000.00 range would

have caused the position to fall within the grades 11, 12, 13 or

14. 11.

11.  The position of Quality Support Process Engineer was a

salaried position with an annual salary based on the position’s

grade level and the employee’s credentials and experience.

12.  As a salaried employee, the employee does not receive

overtime pay, but still may be expected to work overtime in order

to perform all the responsibilities of the position.  Salaried

employees receive pension benefits and can make up to a 6 percent

contribution to that employee’s 401-K retirement plan which is
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matched at .50 cents on the dollar by Respondent.  There is no

cap on the amount of the contribution other than the 6 percent

contribution. The position involves the supervision of the work

of the “paper testers/technicians” and the laboratory in which

the paper testing is performed.  The position also involves

attempting to resolve poor paper quality issues, as well as

coordinating paper quality problems or issues with senior and

field engineers and customers.

13.  Respondent prefers a person with a science degree to

fill this position, but, as is obvious from the promotions

described later, also recognizes a person’s knowledge gained

through work in the paper field.  In the past, Respondent has

promoted employees to the position of Quality Support Process

Engineer or similar position’s based on field experience absent a

scientific degree.

14.  The position has had various titles and been housed in

different areas due to Respondent’s reorganization of the various

processes of papermaking.  Those processes are cutsize, offset,

market pulp and pulp.  Essentially, Respondent has reorganized

its work force at least twice.  Beginning in 1991, The technical

(paper testers) department and the quality departments were

combined into a centralized technical department.  The

reorganized department still had people which performed quality

process engineer functions, shift supervisors and paper testers.

In fact, the functions of each person’s job didn’t substantially
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change.  In 1995, the centralized department was eliminated and

the technicians, quality support and supervisors were distributed

between the various systems of cutsize, offset, market pulp and

pulp.  At about the same time, the shift supervisor positions

were eliminated.  The people who filled those positions remained,

but transferred to more defined quality support positions under a

new engineer grade system.

15.  In August of 1988, Charles C. “Red” Bradford (white

male) was promoted to one of the two Quality Support Process

Engineer positions.  Mr. Bradford had been employed  at Champion

since 1956.  Considerably longer than Petitioner.  For a year

prior to his promotion, Mr. Bradford had worked as the shift

supervisor.  Prior to shift supervisor, he had been a paper

tester along with Petitioner.

16.  Upon promotion he received a salary of $45,500.00, even

though he did not have a college degree.  The position carried a

grade level of 14.  Mr. Bradford’s promotion was not

discriminatory because of his greater experience in papermaking.

17.  At the same time, Kathy Dyess (white female), who was

hired in 1983 performed the duties of an administrative clerical

secretary but had a college degree in biology, was promoted to

the second opening for Quality Support Process Engineer.  She

received a salary of $26,500.00  The position carried a level of

Grade 10.  Her promotion was discriminatory because of her lesser

qualifications for the position when compared to Respondent’s.
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Because she had fewer qualifications for the position her

starting position and subsequent work history since 1988 cannot

be used to establish the salary Petitioner should have had if he

had been promoted instead of Ms. Dyess.  Clearly, Petitioner was

entitled to make more than Ms. Dyess given his greater

qualifications.

18.  Promotions which occurred in later years to

substantially similar quality support positions given to David

Currey and William Findley reflect a salary and grade level of

14.  Neither David Curry, nor Charles Findley had a college

degree in the hard sciences,  David Currey was hired as an hourly

employee in 1971, four years before Petitioner, but is the most

similar to Petitioner.  Charles Findley was hired as an hourly

employee in 1959 and is more similar to Red Bradford based on his

greater number of years of experience.  Both Mr. Currey and Mr.

Findley were shift supervisors prior to their promotions to

positions similar to Quality Support Process Engineer.  Thus,

except for Kathy Dyess’ promotion to Quality Support Process

engineer, the evidence demonstrates that the position of Quality

Support Process Engineer to which Petitioner should have been

promoted carried a grade level of 14 and in 1988 a salary range

of $35,800.00 to $57,400.00.1

19.  Moreover, what is very clear from the evidence is that

even though Mr. Curry had considrably less work experience at

Champion, both men received salaries around the mid-range of the
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grade 14 salary range throughout the years they were grade level

14 employees.  As senior and junior employees the difference

between their salaries varied but fell around $2300.00.

Therefore, in 1988 Petioner was entitled to receive compensation

approximately $2300.00 less than the compensation received by Mr.

Bradford.  Petitoner’s increase in salary should have been to an

hourly rate based on an annual salary of $43,200.00 for a 40 hour

work week and 52 weeks in a year, i.e. an hourly rate of $20.77.

In the years following 1988, Petitioner should have received

increases in his salary based on a mid-range performance rating

of 3, utilizing the upper percentage increase for that

performance rating.  Generally, both Mr.Curry and Mr. Findley

received slightly more than the highest percentage rate for their

performance rating.

20.  The current equivalent positions to the Quality Support

Process Engineer are spread over a grade 10 Assistant Engineer,

grade 11 Associate Engineer, grade 12 Engineer, grade 13 Process

Engineer and grade 14 Senior Process Engineer.  The evidence

demonstrated that both Findley and Curry were brought into the

new job classifications at level 14 around 1995.  Given the fact

that David Curry’s career tract is simmilar to what Petitioner’s

would have experienced if he had received the promotion he was

entitled to, he would have in 1995 received a similar position to

grade 14 Senior Process Engineer and is entitled to receive a

salary within that range for 1995.
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21.  However, by 1995, Findley and Curry both had the

opportunity to increase their skills and maintain their salary

grade level under the 1995 engineer grade positions.  Had

Petitioner been promoted in 1988, he to would have had the

requisite experience and skills to qualify for a grade level 14

as defined in 1995.

22.  For that reason Petitioner is entitled to receive an

equivalent level of pay.  The issue is different as to what level

of position would be substantially equivalent to what he should

have received in 1988.  The best evidence, reflects that such a

position would fall into the Grade 12 Engineer category.  The

evidence did not show that such a position with the Grade 14

level of salary was offered to Petitioner, but were only

discussed.  Petitioner, therefore, remains entitled to the first

available Engineer position or its substantial equivalent, but at

the salary he should have received if he had been able to pursue

a normal course of employment.

23.  Finally, Petitioner has had to pay attorney fees and

costs for the original 1990 proceeding and this motion proceeding

in the amount of $4,482.30 for attorney fees and $1,023.73 in

costs.  The costs for mail fees and car rental have been

disallowed.  These fees and costs are reasonable and Petitioner

is entitled to receive them from Respondent.

CONCLUSIONS OF LAW
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24.  The Division of Administrative Hearings has

jurisdiction over the subject matter of and the parties to this

proceeding.  Section 120.57(1), Florida Statutes.

25.  In this case, there is no question that the

Commission’s Order was not complied with and that no attempt was

made to comply with the Order.  In short, the order was violated

in every requirement except an offer to promote since no openings

have occurred after the entry of the Commission’s Order.

26.  The ongoing remedy for the discrimination committed

against Petitioner remains payment of back pay and future pay in

an amount Petitioner would have received had he been allowed to

pursue a normal course of advancement.  Since the position

Petitioner has been in since 1988 is an hourly paid job and the

position which he should have received was a salaried job, some

basis for comparison of the rate of pay between the two positions

must be established.  The most reasonable method of comparison is

to convert the midrange salary for each year since 1988 into an

hourly salary based on a forty (40) hour work week and 52 weeks

in the year.  That hourly rate would constitute the hourly pay

Petitioner is entitled to receive for 40 hours of his work week.

Additionally,  because Petitioner remains in a position from

which he should have been promoted and which entitles him to

overtime and a Continuous Process Allowance, he remains entitled

to the overtime and Continuous Process Allowance.  The Respondent

is not entitled to offset either overtime pay or the extra pay.
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Such an offset would be equivalent to permitting an employer who

violated the law and discriminated against an employee by not

promoting the employee to avoid making the employee whole by

requiring the person to work more hours.  However, the overtime

pay Petitioner is entitled to is paid under the union contract

for the position he occupies.  Therefore, the overtime pay should

be calculated in accordance with the hourly rate of pay

Petitioner has received over the years under the union contract

and in the future under that contract.  Petitioner should also

receive legal interest at the rate of 12% from August, 1988 to

the present for back pay and future pay.

27.  The recalculated salary has an impact on Petitioner’s

pension benefits and 401-K plan.  Both plans should be adjusted

according to the benefits Petitioner should have received as a

salaried employee based on his total recalculated salary.

28.  Finally, Petitioner is entitled to receive costs in the

amount of $1,023.73 and attorney fees in the amount of $4,482.30.



14

RECOMMENDATION

Based on the foregoing Findings of Fact and Conclusions of

Law, it is

RECOMMENDED

That Respondent within 10 days from the entry of the

Commission’s order on this Motion, recalculate the Petitioner’s

back pay and future pay based on the calculations set forth in

this order and upon recalculation, immediately pay Petitioner the

amounts he would have been entitled to as back pay and future pay

through the present.  Further, that Respondent immediately adjust

the Petitioner’s pension and 401-K benefits in accordance with

the new salary calculations and receive a payment into his

pension and 401-K plan to ensure those benefits.  Further, that

Petitioner should begin receiving pay based on the calculations

contained in this Recommended Order.  Further that Respondent

immediately be paid his attorney fees in the amount of $4,482.30

and costs in the amount of $1,023.73.  The other terms and

conditions of the Commission’s Final Order dated June 18, 1992,

should remain in force.
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DONE and ENTERED this 28th day of February, 1997, in

Tallahassee, Leon County, Florida.

___________________________________
DIANE CLEAVINGER
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida  32399-3060
(904)  488-9675   SUNCOM 278-9675
Fax Filing (904)  921-6847

Filed with the Clerk of the
Division of Administrative Hearings
this 28th day of July, 1999

ENDNOTE

1/  Evidence regarding another employee, Cara Butler, was also
received during the hearing.  She was recruited from college in
1987, specifically because she had a pulp and paper engineers
degree.  She was hired at a level 10 and has been specifically
groomed for higher level supervisory engineering jobs which
require an extensive background in science.  She has been an
outstanding employee and has been promoted faster and higher that
most engineers in Respondent’s organization.  She was very
suspiciously and technically promoted to a substantially similar
position after the Commission’s decision was known, but before
the Final Order was officially entered.  She received her raise
after the decision was entered.  However, other than the
circumstances described here, her promotion/lateral transfer was
not shown to be intended as a sham.  Additionally given Ms.
Butler’s progression through Champion, her work history cannot
serve as a basis to determine what Petitioner’s progression would
have been had he not been discriminated against.

COPIES FURNISHED:

Donna K. Gardner, Esquire
213 South Alcaniz Street
Pensacola, Florida  32501

Weyman T. Johnson, Esquire
Paul, Hastings, Janofsky and Walker
600 Peachtree Street, Northeast, Suite 2400
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Atlanta, Georgia  30308-2222

Sharon Moultry, Clerk
Commission on Human Relations
Building F, Suite 240
325 John Knox Road
Tallahassee, Florida  32303-4149

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

All parties have the right to submit exceptions within 15 days
from the date of this recommended order.  Any exceptions to this
recommended order should be filed with the agency that will issue
the final order in this case.




