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FINAL ORDER AWARDING AFFIRMATIVE RELIEF FROM AN UNLAWFUL 

EMPLOYMENT PRACTICE AND AWARDING ATTORNEY’S FEES AND COSTS  
 

Preliminary Matters  

  

On January 29, 2021, Petitioner, Matalyn Johnson, filed an employment discrimination 

complaint pursuant to the Florida Civil Rights Act, Sections 760.01 - 760.11, Florida Statutes 

(2020), alleging that Respondent, Uceda School of Orlando OBT, Inc., committed discriminatory 

employment practices against her on the bases of race, gender, age, and disability status in the 

school’s failure to hire.  

The procedural posture of this case is unique.  Petitioner previously filed an employment 

discrimination complaint (FCHR No. 2020-24646) against a similarly named – but critically not 

the same entity.  In that case, the Executive Director issued a determination finding that there was 

reasonable cause to find that a discriminatory employment practice had occurred, solely on the 

basis of her disability status. 

The prior cause finding was overturned at the Division of Administrative Hearings and 

subsequently a recommended order was issued dismissing the charge without prejudice, for the 

charge was brought against the wrong Respondent, named Uceda School of Orlando, Inc., who 

was shown to not be an “employer,” as defined by the Florida Civil Rights Act.  That claim, 

however, did not bar Petitioner from bringing a new charge against the proper party, the 

Respondent in this case, Uceda School of Orlando OBT, Inc. 

The allegations set forth in the subsequent complaint were investigated, and, on July 20, 

2021, the Executive Director issued a determination finding that there was not reasonable cause to 

find that a discriminatory employment practice had occurred. 

On August 23, 2021, Petitioner timely filed a Petition for Relief from a Discriminatory 

Employment Practice, and the case was transmitted to the Division of Administrative Hearings for 

the conduct of a formal proceeding.   

A final evidentiary hearing took place on January 26, 2022, before Administrative Law 

Judge Hetal Desai over Zoom web-conference after duly noticing the administrative hearing.   
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On May 5, 2022, Judge Desai issued a Recommended Order, which would result in an 

award of Affirmative Relief for Petitioner.  The affirmative relief recommended was as follows: 

finding that Respondent discriminated against Petitioner on the basis of her disability status, 

barring Respondent from rejecting applicants to hire on the basis of disability status or speech 

impediments, an award of $35,712 in back pay, and an award of reasonable attorney’s fees and 

costs.  

The Commission panel for the meeting on August 18, 2022  determined the following 

action to be taken on the Recommended Order: 

 

Findings of Fact 

 

A transcript of the proceeding before the Administrative Law Judge was filed with the 

Commission.   

We find the Administrative Law Judge’s findings of fact to be supported by competent, 

substantial evidence, after a full review of the existing evidentiary record, exhibits admitted into 

evidence, and transcript of the January 26, 2022, hearing, with the following exceptions: 

The finding of fact in ¶ 27 incorrectly states the amount Petitioner would have earned 

weekly from the ESL position.  The $280 number was what Petitioner stated on cross-examination, 

but counsel for Respondent had the number correct in the question, if Petitioner’s testimony on 

direct is to be given credence.  In the hearing transcript page 53, Petitioner stated this was to be a 

20-hour a week part-time position, which was not rebutted by testimony on cross, despite the 

incorrect figure.  The correct weekly figure for Petitioner’s earnings would have been, in fact, 

$360, at an $18 hourly rate for 20 hours a week.  As this finding of fact was rejected, the lost wages 

award will duly increase.  

To clarify the record, Petitioner’s Exhibit 5 was admitted into evidence, not Respondent’s 

Exhibit 5.  It was not admitted at stipulations but was admitted into evidence with testimony from 

Mr. Sanchez on page 100 of the hearing transcript, with no objection from Respondent counsel, 

and despite the court reporter notating this exhibit incorrectly as Respondent’s Exhibit 5 – which 

was not admitted into evidence.  Administrative Law Judge Desai clearly made a ruling that 

admitted Petitioner’s Exhibit 5 into evidence, which was characterized improperly in the hearing 

transcript, a simple scrivener’s error from the court reporter.  Petitioner’s Exhibit 5 was the 

transcript of WhatsApp messages between Mr. Sanchez and Mr. Gonzalez discussing Gonzalez’s 

recommendation of Petitioner; Respondent’s Exhibit 5 were FCHR prior findings.  Petitioner’s 

Exhibit 5 was admitted, with the hearing transcript needing correction on page 100 for emphasis, 

since this key piece of evidence was the direct evidence of discrimination found by Administrative 

Law Judge Desai.  

The finding of fact in ¶ 59 was not found to be supported by competent, substantial 

evidence in the record.  Administrative Law Judge Desai conflated guidance and support through 

the academic director on needed resources (hearing transcript page 198) with the individual 

teaching assignment monitoring & developmental support referenced in CEA Manual Faculty 

Standard No. 2 (Respondent’s Admitted Exhibit 1), training of a kind not offered by Respondent, 

as stated by Ms. Charo Uceda (hearing transcript pages 159-162).  This finding of fact is rejected, 

as is duly noted in the exceptions section filed by Respondent.  
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The finding of fact in ¶ 61 on the section “as it had … teaching experience” was not found 

to be supported by competent, substantial evidence in the record.  Credible evidence was proffered 

that the individualized teaching assessment monitoring and developmental support referenced in 

CEA Manual Faculty Standard No. 2 (Respondent’s Admitted Exhibit 1) had not been offered in 

the past to teachers.  This finding of fact is rejected, as is duly noted in the exceptions section.  

   Accordingly, with the following exceptions as referenced above, we adopt the 

Administrative Law Judge’s findings of fact.  

 

Conclusions of Law 

 

 We find the Administrative Law Judge’s application of the law to the facts to result in a 

correct disposition of the matter, after a full review of the recommended order, all internal 

Commission precedent cited, and caselaw referenced within the recommended order, with the 

following exceptions: 

 In ¶ 123, Administrative Law Judge Desai stated that the burden for prima facie was met 

should this case have been assessed by circumstantial evidence rather than direct evidence.  As 

correctly noted, the disability status for any of the four applicants hired instead of Petitioner was 

not established in the existing record, meaning, no proper comparators were provided in this case.  

Accordingly, the conclusions of law in ¶ 122-128 are REJECTED, as noted in the exceptions 

section.  

 In ¶ 137, under Remedy, Administrative Law Judge Desai awarded lost wages totalling 

$35,712, but this was based upon a wrong weekly earnings calculation, as referenced in the above 

findings of fact section.  The lost wages award was calculated at $18 an hour, 16 hours a week, for 

124 weeks of work, equaling a total of $35,712 as the total. 

January 13, 2020 was a working Monday (the work-holiday Martin Luther King, Jr. Day 

was the following week), and was the date Petitioner received notice that she would not be hired 

by Respondent.  The recommended order was awarded on May 5, 2022, a Thursday.  Including 

both the date of email and date of the recommended order, would be 120 weeks and 4 days of 

work.  Federal working holidays – New Year’s Day, MLK Jr. Day, Washington’s Birthday (known 

colloquially as President’s day), Memorial Day, Independence Day, Labor Day, Columbus Day, 

Veterans Day, Thanksgiving Day, and Christmas Day – are subtracted from the working days list 

for the damages award, as presumably Respondent followed federal labor laws and duly closed on 

such days.  In 2020, this would render 8 of the weeks Petitioner would have worked to be four-

day work weeks, rather than the full five.  In 2021, an additional 8 weeks would be four-day work 

weeks rather than five.  In 2022, of the weeks through May which Petitioner presumably would 

have worked, 2 of the weeks would be four-day work weeks instead of five.  

102 work weeks at $18 dollars an hour for 20 hours a week totals $36,720. 

For the other 18 work weeks, in addition to the week the recommended order was issued 

(so 19 work weeks), at $18 dollars an hour for 16 hours a week totals $5,472. 

This brings the full, correct lost wages award to a total of $42,192.  

 Accordingly, with the following exceptions as referenced above, we adopt the 

Administrative Law Judge’s conclusions of law. 
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Exceptions  

  

 Respondent filed exceptions to the Administrative Law Judge’s Recommended Order, on 

May 20, 2022.  Respondent took exception to both findings of fact and conclusions of law, 

identifying specific lines and legal bases for the exceptions filed, complying with statutory 

requirements for specific rulings.  Respondent categorized each exception under broad findings of 

fact, but also made specific reference to key conclusions of law that are addressed separately, under 

a different legal standard.  Respondent took exception to the finding that Petitioner was disabled, 

that Petitioner was qualified, findings on the ESL teaching position, on the nature of Respondent’s 

rejection of Petitioner’s application for employment, and the remedy award.  

 The Florida Administrative Procedure Act states that, “The final order shall include 

an explicit ruling on each exception, but an agency need not rule on an exception that does not 

clearly identify the disputed portion of the recommended order by page number or paragraph, that 

does not identify the legal basis for the exception, or that does not include appropriate and specific 

citations to the record.”  Section 120.57(1)(k), Florida Statutes (2021); see, also Taylor v. 

Universal Studios, FCHR Order No 14-007 (March 26, 2014), McNeil v. HealthPort Technologies, 

FCHR Order No. 12-026 (June 27, 20120, and Bartolone v. Best Western Hotels, FCHR Order 

No. 07-045 (August 24, 2007). 

Further, the Commission has stated, “It is well settled that it is the Administrative Law 

Judge’s function ‘to consider all of the evidence presented and reach ultimate conclusions of fact 

based on competent substantial evidence by resolving conflicts, judging the credibility of witnesses 

and drawing permissible inferences therefrom.  If the evidence presented supports two inconsistent 

findings, it is the Administrative Law Judge’s role to decide between them.’  Beckton v. 

Department of Children and Family Services, 21 F.A.L.R. 1735, at 1736 (FCHR 1998), citing 

Maggio v. Martin Marietta Aerospace, 9 F.A.L.R. 2168, at 2171 (FCHR 1986).”  Barr v. Columbia 

Ocala Regional Medical Center, 22 F.A.L.R. 1729, at 1730 (FCHR 1999).  Accord, Bowles v. 

Jackson County Hospital Corporation, FCHR Order No. 05-135 (December 6, 2005) and Eaves v. 

IMT-LB Central Florida Portfolio, LLC, FCHR Order No. 11-029 (March 17, 2011). 

In addition, it has been stated, “The ultimate question of the existence of discrimination is 

a question of fact.”  Florida Department of Community Affairs v. Bryant, 586 So. 2d 1205, at 1209 

(Fla. 1st DCA 1991).  Accord, Coley v. Bay County Board of County Commissioners, FCHR Order 

No. 10-027 (March 17, 2010) and Eaves, supra. 

Respondent’s exceptions are ruled upon below as if they had been timely-filed, we note 

the Administrative Procedure Act states, “The agency shall allow each party 15 days in which to 

submit written exceptions to the recommended order.”  Section 120.57(1)(k), Florida Statutes 

(2020).  The Recommended Order, itself, advises the parties, “All parties have the right to submit 

written exceptions within 15 days of the date of this Recommended Order.  Any exceptions to this 

Recommended Order should be filed with the agency that will issue the Final Order in this case.”  

See Recommended Order, page 30.  Finally, the Florida Administrative Code section dealing with 

the filing of exceptions to Recommended Orders states, “No additional time shall be added to the 

time limits for filing exceptions or responses to exceptions when service has been made by mail.”  

Fla. Admin. Code R. 28-106.217(4). See Melissa Drayton v. Lowe’s Home Center, Inc., FCHR 

Order No. 12-015, citing to Barbagallo v. Ocean Park Condominium Association, FCHR Order 
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No. 11-060 (July 13, 2011) in which a Commission Panel concluded that an exceptions document 

filed one day late was untimely. 

 Respondent’s exceptions were due to be filed at 5:00 pm with the clerk on the fifteenth day 

of filing, May, 20, 2022, in accordance with Florida Administrative Code Sections 60Y-5.001(3), 

28-106.103, 28-106.104(3), 28-106.217(1), and 28-106.217(4).  The exceptions document was 

filed with the clerk at 5:16 pm, which would render the document filed as late. 

 The Florida Administrative Code on this question is inconsistent with filing timeline 

requirements with the Florida Rules of Civil Procedure Rule 1.090(a) on computing time indicates 

that computations are governed by the Florida Rules of Judicial Administration, 2.514. 

Rule 2.514(a)(4)(A) states that the "Last Day" of filing for those documents filing through 

electronic service  filed before midnight on the last day of the relevant period is considered timely.  

Therefore, despite filing occurring after 5:00 pm on that last day, the exceptions document would 

have been deemed timely, if filing were governed by the Florida Rules of Civil Procedure by way 

of the Florida Rules of Judicial Administration, rather than the Florida Administrative Code. 

 The internal agency precedent final order which would deem these exceptions as untimely, 

FCHR Order No. 11-060, considered the exceptions despite deeming the exceptions received as 

untimely.  To remain consistent with past agency precedent, Respondent’s exceptions were 

considered on the merits, despite being untimely by 16 minutes.  

 

Exceptions to Findings of Fact: 

The first broad category of finding to which Respondent took exception was finding that 

Petitioner was disabled.  

 

Petitioner’s Disability Exceptions: 

 

Respondent first found exception to the finding of fact that Petitioner was disabled, under 

the “regarded as” theory of disability status, citing to ¶ 1 and ¶ 8-13, especially emphasizing the 

“substantially limiting” finding of fact in ¶ 12 and the constructive notice finding of fact that 

Respondent should have known Petitioner was disabled in ¶13.  At various points in the exceptions 

filed, Respondent refers to this exception as a dispute of legal conclusion but raises the exception 

to the specific finding of fact that Petitioner was disabled. 

Respondent cites to a legal theory out of the federal western district of Texas on exhaustion 

of administrative remedies, that Petitioner did not initially raise this specific description of her 

disability status at filing, under the Rehabilitation Act. The authority cited is persuasive, rather 

than binding on this jurisdiction, and the caselaw referenced is under a similar statute, but not the 

ADA or Florida Civil Rights Act.  While the Rehabilitation Act and the Americans with 

Disabilities Act, as amended, are often interpreted in pari materia, the two are not the same.  The 

failure to preserve reasoning as overturning a finding of fact – which can only be reversed by a 

reviewing agency if unsupported by competent, substantial evidence in the existing record, is 

rejected.  At initial filing, Petitioner need only to plead sufficient facts in the complaint to set forth 

a plausible claim.  Abadi v. Walt Disney World Parks & Resorts, No. 1D21-3749 at 4 (Fla. 1st 

DCA 2022) citing to Olivarez v. T-Mobile USA, Inc., 997 F.3d 595, 600 (5th Cir. 2021).  

The finding that the initial charge included disability status was referenced specifically on 

pages 14-15 of the filed hearing transcript for the January 26, 2022 hearing before Judge Desai.  



FCHR Order No. 23-004 

Page 6 

 

This first legal theory on the finding of fact that Petitioner was disabled under the “regarded as” 

theory of ADA disability status discrimination is rejected, as this was supported by competent, 

substantial evidence in the record.  

In addition, under this broad category of exception to which Respondent objected, 

Respondent contested that Administrative Law Judge Desai “unabandoned” a claim because the 

ALJ “wants” to find for Petitioner and knows that the speech issue does not constitute an actionable 

disability (Respondent’s Exceptions, page 3), accusing the ALJ not only of impermissible bias but 

also of injecting quite the ad hominem attack on the Judge.  The Commission has stated, “It is well 

settled that it is the Administrative Law Judge’s function ‘to consider all of the evidence presented 

and reach ultimate conclusions of fact based on competent substantial evidence by resolving 

conflicts, judging the credibility of witnesses and drawing permissible inferences therefrom.  If the 

evidence presented supports two inconsistent findings, it is the Administrative Law Judge’s role 

to decide between them.’  Beckton v. Department of Children and Family Services, 21 F.A.L.R. 

1735, at 1736 (FCHR 1998), citing Maggio v. Martin Marietta Aerospace, 9 F.A.L.R. 2168, at 

2171 (FCHR 1986).”  Barr v. Columbia Ocala Regional Medical Center, 22 F.A.L.R. 1729, at 

1730 (FCHR 1999).  Accord, Bowles v. Jackson County Hospital Corporation, FCHR Order No. 

05-135 (December 6, 2005) and Eaves v. IMT-LB Central Florida Portfolio, LLC, FCHR Order 

No. 11-029 (March 17, 2011). 

Administrative Law Judge Desai, numerous times during the course of hearing, assessed 

issues of credibility as to whether Dr. Meares testimony under the pressure of cross-examination 

or under pressure of submitting a material fact before an administrative agency under penalty of 

perjury.  Dr. Meares stated on cross-examination that the phonological disorder did not constitute 

a “significant impairment” on her speech (hearing transcript, page 140, line 5), but on direct 

examination petitioner’s exhibit 3, the medical certification form submitted to the Commission 

during initial investigation, was submitted which stated that Ms. Johnson did have a phonological 

disorder that constituted a qualifying disability under the ADA.  Even with conflicting evidence 

by the same witness, issues of credibility are issues of fact, to be determined by the hearing officer 

during trial.  This second legal theory, of an ad hominem attack on Administrative Law Judge  

Desai for finding more credible Dr. Meares testimony on direct examination with the 

accompanying medical certification form rather than his testimony on cross-examination is 

rejected.  The admitted medical certification form (Petitioner’s Exhibit 3) – admitted without 

objection from Respondent counsel – constitutes the necessary competent, substantial evidence 

necessary to support the Administrative Law Judge’s finding of fact.  

The third legal theory Respondent’s exceptions proffer under this initial broad category, 

cites specifically to ¶ 12 as a legal conclusion which fails to describe what Petitioner could not do.  

To the contrary, the Recommended Order explicitly states that her ability to communicate and to 

walk were substantially limited (RO ¶ 12, page 5).  This third theory is rejected, as simply taking 

Administrative Law Judge Desai’s finding of fact out of context.  As stated above, this finding was 

supported by competent, substantial evidence, with finding Petitioner’s Exhibit 3 as admitted being 

duly credible. 

The fourth legal theory in this first broad category as excepting to the finding of Petitioner 

being “regarded as” disabled was to Dr. Meares conflicting findings, and the subjective inquiry for 

an employer for perception & knowledge of impairment with its resulting limitations.  The caselaw 

cited comes from the Eastern District of Pennsylvania, which persuasive rather than binding 
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authority.  It also ignores the lodestar of reasonableness, that while an employer’s perception as to 

whether or not a prospective hire is disabled may in fact be determinative, Administrative Law 

Judge Desai found his perception to be entirely unreasonable.  In essence, the ALJ’s findings were 

that it was entirely unreasonable the hiring interviewer did not perceive Petitioner to be disabled, 

and that the interviewer’s continued protestations that he does not perceive or regard her as 

disabled to be without any credibility.  Credibility determinations are issues of fact to be assessed 

by the hearing officer and are only to be overturned if lacking in competent, substantial evidence 

in the record supporting the finding.  Administrative Law Judge Desai found Petitioner’s Exhibit 

5, text messages from the interviewer to the former Uceda teacher recommending Petitioner to be 

direct evidence of discrimination, on pronunciation issues. Not only does this run counter to the 

subjective finding that Respondent’s interviewer did not consider Petitioner to be disabled, but 

also that the continued claims to the contrary were not deemed credible, with credibility 

determination supported by competent, substantial evidence in the record.  Petitioner has a 

phonological disorder, manifesting as a speech impediment with issues of pronunciation.  These 

text messages support a finding that Petitioner was regarded as having a disability in her interview, 

so stated Administrative Law Judge Desai found.  This fourth legal theory is rejected.  

The fifth legal theory in this first broad category as excepting the finding of Petitioner being 

“regarded as” disabled was to the “substantially limiting” analysis.  The standard outlined by 

Respondent in the exceptions outlined – is simply wrong, as requiring a more exacting standard 

that ran explicitly counter to the ADA Amendments of 2008 in favor of broad coverage.  

Respondent stated that it was in error to disregard unrebutted testimony on tonal & pitch 

impairments – but it was rebutted by Petitioner’s Exhibit 3 stating that Petitioner was disabled with 

significant limitations to her speech and communication.  Again, credibility determinations are for 

the hearing officer and are only overturned if the record is lacking support for this finding.   

The sixth objection in this first broad category as excepting the finding of Petitioner being 

“regarded as” disabled were the objections to the conclusion that stroke, cancer, and cancer 

treatments support Petitioner’s disability status, that right-side weakness support disability status 

finding, and “disregarding” Dr. Meares testimony on cross.  Dr. Meares testimony on cross was 

assessed against his finding in Petitioner’s Exhibit 3.  The stroke, cancer, cancer treatment, and 

ride-sided weakness finding of disability status in ¶ 12 were supported by competent, substantial 

evidence on pages 146-147 of the hearing transcript, where Dr. Meares described limitations in 

ability to walk and move extremities on her right side.  As this finding of fact was supported by 

competent, substantial evidence – this theory is rejected.  

The seventh objection within this broad category was brought under the wrong category 

and cited to the wrong section of the Recommended Order (¶ 12-13 rather than ¶ 49-51, and 

especially ¶ 73).  Despite addressing the wrong section of the Recommended Order, it is assessed 

below as follows.  Respondent interviewer stated that Petitioner was not qualified because of 

pronunciation issues, which counsel stated stood unrebutted.  One of the owners of Respondent 

also stated that 20% of Petitioner’s testimony (the rule of sequestration was not invoked at hearing) 

was unintelligible, which sections of the transcript had as unintelligible as well.  Simply, credibility 

determinations are the province of the Administrative Law Judge, who stated she did not have 

difficulty understanding Petitioner.  The claim that Petitioner was unable to perform essential 

functions of her job on the basis of disability status was also contradicted by the record – as 

Petitioner was an ESL teacher with Orange County Public Schools performing adequately (page 
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37 of the hearing transcript).  As this finding was supported by competent, substantial evidence, 

with the credibility determination running counter to claims by the interviewer and one of the 

owners for Respondent, this legal theory – the last within the first category – is rejected. 

  

Petitioner’s Qualifications Exceptions: 

 

The second category of exceptions related to findings that Petitioner was qualified. 

 

Respondent took exception to findings of fact in ¶ 14-17 on Petitioner’s qualifications, on 

teaching adults, ESL certifications, and the relevance of teaching children ESL.  Respondent states 

that in this finding of fact section of the Recommended Order it was conspicuously absent that 

Petitioner had experience teaching adults or a certification on teaching adults – neither of which 

were required in the advertised job positing on Indeed (page 92 of Hearing Transcript).  

Respondent states that qualification and experience teaching children is “of no moment”, but her 

certification to teach ESL from the state of Florida met one of the qualifications required on the 

Indeed job application, in Petitioner’s Exhibit 7 which was admitted into evidence (page 96 of the 

Hearing Transcript).  The finding of fact that Petitioner was qualified in ¶ 14-17 was supported by 

competent, substantial evidence in the record.  In addition, Respondent draws an inference that 

Petitioner’s failure to apply for another job teaching ESL to adults suggests that she was not 

qualified, as UCEDA witnesses testified (Respondent’s Exceptions, page 6 paragraph 2).  The 

inference drawn here was wholly unsupported by evidence in the record, as Petitioner was seeking 

an additional job on top of her full-time position with Orange County Public Schools and is thus 

not required to seek additional employment as to prove her own qualifications, and Administrative 

Law Judge Desai found UCEDA witness testimony – both from the interviewer and the owner – 

to lack credibility, as Respondent had hired numerous other applicants who lacked a bachelor’s 

degree in English, or certifications teaching ESL to adults (Hearing Transcript pages 191-197).  

Respondent’s exceptions in this second broad category to the findings of fact on Petitioner’s 

qualifications in ¶ 14-17 are rejected, as the findings were supported by competent, substantial 

evidence in the record.  

 

ESL Teaching Findings Exceptions: 

 

Respondent’s third category of exceptions related to findings of fact on the ESL teaching 

position.  Specifically, Respondent took exception to findings in ¶ 18-21, 24, 30, 32, 34, 39, & 40.  

 

Respondent first cites to ¶ 18-21, objecting to Administrative Law Judge Desai referencing 

to witness testimony stating that, in the opinion of said witness, Petitioner would be a good fit to 

work for Respondent.  It is unclear to what finding to which Respondent objects, but the finding 

that in the opinion of the witness Petitioner would have been a “good fit” was supported by 

competent, substantial evidence (Petitioner’s Exhibit 5 admitted into evidence, referenced in 

Rodriguez deposition in lieu of testimony pursuant to Fla. R. Civ. Pro. 1.330 pages 11 & 55).  This 

exception to the findings of fact in ¶ 18-21 is rejected.  

Respondent next cites to ¶ 24, which stated that neither the advertisement nor screening 

questions mention a requirement for having experience teaching adults.  Respondent cited to pages 
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127-129 of the hearing transcript that there was unrebutted testimony the job posting had dropdown 

links which specified experience teaching adults.  While unrebutted the testimony may be, 

Administrative Law Judge Desai did not deem this testimony credible in light of advertisement 

itself being admitted into evidence as Petitioner’s Exhibit 7 and the testimony of this same witness 

on cross-examination in page 118 of the hearing transcript that the advertisement itself did not 

contain a requirement having taught adults.  While the posting on its face does contain a “3 more”, 

the advertisement as admitted into evidence – with no objection from Respondent counsel – did 

not contain any specific requirement for experience having taught adults.  This credibility 

determination by Administrative Law Judge Desai is found to have been supported by competent, 

substantial evidence; therefore, the exception to ¶ 24 is rejected.  

Further, still citing to ¶ 24, Respondent objects to finding the pronunciation issue to be the 

primary factor listed for not hiring Petitioner in the text message.  The interviewer’s text message 

does state “she has experience and all, but only with kids”, but this is after opening the text message 

with “it’s hard for me to hire her because of her pronunciation …” and closing with “And, like I 

said, the pronunciation is the part that’s going to be an issue.”  Pronunciation concerns are four of 

five sentences, and Respondent takes exception to the finding that the person receiving the text 

message – the teacher who recommended Petitioner be his replacement – did not respond in such 

was not a way as to indicate teaching adults required or that he himself did not have prior 

experience teaching adults or a certification to teach adults ESL.  Respondent emphasizes in this 

exception that a person who received information – later deemed by Administrative Law Judge 

Desai to be direct evidence of discrimination against those with speech impediments/phonological 

disabilities – did not correct the record in such a way as to show that he himself did not hold the 

certification that Respondent now emphasized as a reason for not hiring Petitioner, while Mr. 

Rodriguez remained employed as a substitute and is recommending his full-time replacement.  Mr. 

Rodriguez in his deposition testimony stated that he was disturbed by the messages and viewed 

this reasoning to be an “excuse” (pages 16-18).  It is unclear why Respondent views Mr. 

Rodriguez’s failure to respond to “direct evidence of discrimination” in a manner that would 

disclose his own lack of certification to teach ESL to adults, but the finding that the emphasis of 

the text message was on pronunciation concerns rather than experience only with kids is supported 

by competent, substantial evidence; therefore, the exception to ¶ 24 is rejected.  

Respondent then objects to ¶ 30, once again on the Indeed advertisement as to whether 

Petitioner met requirements, once again raising the objection over the drop-down menu.  As 

mentioned prior, this is a credibility determination as to whether Petitioner met the requirements 

stated in the advertisement – and credibility determinations are made by the hearing officer, in this 

case Administrative Law Judge Desai.  This credibility determination was supported by competent, 

substantial evidence in the record, and is thereby rejected.  

Respondent then objects to ¶ 32, as to whether Mr. Sanchez was “evasive” about the 

interview as to whether Petitioner used a cane in the interview.  Deeming a witness to be “evasive” 

about a specific finding of fact is by definition a credibility determination, with the two parties 

(Petitioner and Mr. Sanchez) submitting conflicting testimony as to whether Petitioner brought a 

cane to the interview.  In Mr. Sanchez answer to a question as to whether he remembered that 

Petitioner brought a cane to the interview, while he did answer no he did not remember, he then 

launched into a discussion as to whether using a cane “means anything” (hearing transcript, page 

109).  Credibility determinations are the province of the hearing officer, and this finding – that 
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Petitioner used the cane and Mr. Sanchez was “evasive” about the interview to be supported by 

competent, substantial evidence (see generally hearing transcript page 57); therefore, this 

exception is thereby rejected.  

Respondent then objects to ¶ 34 as to the final decision-making process as to who made 

the final decision not to hire Petitioner, before ultimately concluding in ¶ 37 that it was Mr. 

Sanchez, with a possible “rubber-stamp” approval from human resources.  Respondent’s 

exceptions then launch into a discussion that Mr. Sanchez is a disabled war veteran – with the clear 

implication that as someone with a disability, he could not possible discriminate against another 

person with a disability.  It also rehashes prior argument that Respondent failed to hire Petitioner 

on the basis of her lack of experience teaching adults, citing to Mr. Sanchez’s testimony 

“vehemently denying” hiring Petitioner because of any discriminatory reason.  Further, it draws 

an inference in ¶ 39 that past hires of diverse background “sets forth how Sanchez’s hires are not 

discriminatory”.  Respondent closes this section objecting to ¶ 40 which stated that the experience, 

certifications, and qualification levels of the other hires was not submitted.  RO ¶ 34 correctly 

describes conflicting testimony from witnesses Sanchez and Charo Uceda as to the hiring process, 

and to whom the responsibility fell for ultimately choosing not to hire Petitioner.  Respondent in 

not file an exception to ¶ 35, citing to Charo Uceda’s testimony that HR does not review 

applications for those who are not ultimate recommended for hire (pages 169-170), which supports 

the finding in ¶ 37 to have competent, substantial evidence that Mr. Sanchez’s recommendation 

not to hire Petitioner was the final arbitration of the matter.  It is entirely unclear the relevance of 

Mr. Sanchez’s disabled veteran status as a way of showing a finding of fact to be unsupported in 

the record in a such a way that the Commission could overturn such a finding under the relevant 

standard of review, or how hiring candidates of diverse alternate backgrounds is in any way 

relevant to the finding of fact that Petitioner was not hired.  While the “same actor” inference 

would play a role adverse action-disparate treatment cases, this is a failure to hire case.  Moreover, 

indications that an employer would hire African American and Hispanic applicants does not 

indicate that it would pass over disabled applicants.  This “same actor inference” legal argument 

should be raised as an exception to a conclusion of law rather than a finding of fact, and is rejected 

here.  In addition, Administrative Law Judge Desai’s finding that answers to screening questions, 

resumes, qualifications, experience, or testimony of the four individuals hired instead of Petitioner 

– all of whom would be possible comparators would this case have been decided under 

circumstantial evidence grounds rather than direct evidence grounds – is a correct reflection of the 

record, having been reviewed in totality prior to ruling on this exception.  Therefore, exceptions to 

¶ 34, 39, & 39-40 are all rejected.  

 

Rejection of Application Exceptions: 

 

The fourth category of exceptions were related to the nature of Respondent’s rejection of 

Petitioner’s application for employment. 

 

Respondent first took exception to ¶ 41, stating that the text message exchange “are not 

inconsistent with Sanchez’s testimony at hearing”.  It was unclear exactly what in the finding of 

fact Respondent objected – as this simply was a transcript of the text message exchange admitted 

into evidence as Petitioner’s Exhibit 5.  Given that Petitioner’s Exhibit 5 was admitted into 
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evidence (hearing transcript, page 100), this finding is supported by competent, substantial 

evidence; therefore, the exception to ¶ 41 is rejected.  

Respondent then took exception to ¶ 43-45 as to Mr. Rodriguez’s qualifications, that the 

man who recommended Petitioner to replace him as a teacher for Respondent was not in fact 

certified to teach ESL, lacked certifications/endorsements referenced as requirements to teach at 

Respondent, that no evidence was submitted that prior to working for Respondent that Mr. 

Rodriguez had experience teaching adults, or that in Mr. Rodriguez opinion the only requirement 

to work for Respondent was having training in ESL.  Administrative Law Judge Desai made these 

specific findings of fact to highlight the distinctions between a previously hired ESL teacher for 

Respondent – who continued working there as a substitute infrequently (page 31, Rodriguez 

deposition) – lacked a certification that Petitioner had at the time, had the same lack of experience 

teaching adults as a prior hired teacher for Respondent, and that the “requirements” stated in as 

qualifications were not considered hard and fast rules.  Respondent is correct in stating that Mr. 

Rodriguez’s qualifications were not at issue – but this does not change the finding of fact that his 

certifications, past experience teaching adults, or training were not present in the evidentiary 

record, showing this finding of fact to be supported by competent, substantial evidence.  

Respondent then took exception to finding credence to Rodriguez’s deposition testimony 

concerning Petitioner’s pronunciation abilities.  In what is clearly a scrivener’s error from 

Respondent counsel, this exception did not reference a specific line within the recommended order.  

This mistake however, is a critical scrivener’s error, because although the Commission can surmise 

which section of Administrative Law Judge Desai’s recommended order this exception references, 

the lack of specific citation means that the Commission need not rule on an exception that does 

not clearly identify the disputed portion of the recommended order.  This exception is rejected.  

Respondent then took exceptions to findings in ¶ 49-50, because although the exceptions 

filed separate the two findings, they are naturally intertwined, and need be considered together.  In 

¶ 49, the Recommended Order states that Mr. Sanchez believed Petitioner’s speech and 

pronunciation issues rendered Petitioner unqualified and unable to fulfill an essential function of 

the position.  In ¶ 50, the Recommended Order stated that Respondent’s Proposed Recommended 

Order found Petitioner unintelligible during the hearing, an assertion to which Administrative Law 

Judge Desai flatly rejected, stating she had no difficulty understanding Petitioner at hearing.  It is 

unclear how Respondent can take exception to a judge’s own ability to perceive witness testimony, 

and while there were one off words in the hearing transcript that were deemed “unintelligible”, 

over 60 pages of testimony from Petitioner was able to be understood by both ALJ and court 

reporter.  Administrative Law Judge Desai found she could understand Petitioner, rejecting the 

contention that she was unintelligible, unable to be understood, and therefore unqualified/unable 

to perform an essential job function.  With over 60 pages of hearing testimony duly recorded by 

the court reporter in the transcript, this finding was supported by competent, substantial evidence; 

therefore, the exceptions to ¶ 49-50 are rejected.  

Respondent then took exception to the finding in ¶ 51, as to Petitioner’s honesty.  

Respondent took exception to the fact that the Recommended Order found Mr. Sanchez 

disingenuous stating Petitioner’s answers to the job application dishonest, stating the reason he 

though Petitioner dishonest “because he said the dropdowns on the application set forth that 1-year 

experienced teaching adults was require(d) or certification doing so and she did not have either yet 

she applied.” (Respondent’s Exceptions, page 10).  Having reviewed the entirety of the hearing 
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transcript of Mr. Sanchez’s testimony before Administrative Law Judge Desai (pages 98-132), 

Respondent counsel mischaracterizes Mr. Sanchez’s testimony in the exceptions document.  Mr. 

Sanchez did not say the dropdown menu set forth a year of teaching was required, but rather that 

the narrative on the Indeed posting admitted into evidence was incomplete, lacking the showing 

of this requirement (Sanchez Recross, pages 128-129), to seek to correct the record on the accuracy 

of the job posting.  In addition, Sanchez’s discussion about Petitioner’s honesty was in the initial 

cross-examination, on pages 102 & 112-113, which never mentioned the dropdown application at 

all.  Mr. Sanchez exact testimony when asked about misrepresentation was “… she had, you know, 

misleading information because she claimed to have, you know, you know, certifications and, you 

know, a degree and experience in her interview.  She didn’t provide any of that.” (Sanchez initial 

cross, hearing transcript page 112-113).  Administrative Law Judge Desai found this stated reason 

disingenuous, in large part because testimony from one of Respondent’s owners – Charo Uceda – 

found her honest (see hearing transcript page 190, “I am not contending she was … dishonest” 

about Respondent’s Exhibit 4, Matalyn Johnson’s answers to screener questions interview 

document).  Given Ms. Uceda’s testimony on Respondent’s Exhibit 4, the recommended order’s 

finding of fact ¶ 51 is found to be supported by competent, substantial evidence; therefore, the 

exception to ¶ 51 is rejected.  

Respondent then took exception to ¶ 54, which stated “There was no evidence as to what 

the CEA was or its role with Uceda OBT. There was no credible evidence Uceda OBT was required 

to follow the standards in the CEA Manual to operate its business. Ms. Uceda testified Uceda OBT 

was accredited, but did not testify that it was accredited by CEA. There was no testimony regarding 

the accreditation process or whether Uceda OBT would lose its accreditation if it was found non-

compliant with the CEA Manual standards.” (RO, page 11).  Having reviewed the entire record, 

especially testimony from Charo Uceda (pages 154-203 hearing transcript), Administrative Law 

Judge Desai is correct in stating that Ms. Uceda never directly identified the accrediting body that 

governs Respondent.  Respondent’s exception in this section referenced that questions were asked 

about CEA standards on multiple occasions stating that it was assumed it could lose accreditation 

– an assumption that simply is not reflected in the record.  The CEA Standards Manual was 

admitted into evidence as Respondent’s Exhibit 1 (hearing transcript page 79), with standards 1-4 

referenced at various points during the hearing, but it was never stated that CEA was Respondent’s 

accrediting body.  This exception referenced Faculty Standard No. 2, page 12 requiring teachers 

to have experience teaching students at the post-secondary level, but in discussion of these 

standards, testimony was admitted that other applicants were hired lacking a specific degree in 

linguistics, ESL, or English, that another teacher was hired lacking certifications in ESL, and that 

another teacher was hired lacking experience teaching adults (see hearing transcript pages 119, 

189-193).  This finding of fact as to accreditation in ¶ 54 was supported by competent, substantial 

evidence in the record – in the absence of clear discussion of CEA’s role in Ms. Uceda’s testimony 

– and therefore, this exception is duly rejected.  

Respondent then found exception to finding of fact ¶ 59, on training opportunities provided.  

This exception is ACCEPTED, as the finding of fact is found not to be supported by competent, 

substantial evidence in the record, as referenced in the findings of fact section.   

Respondent then found exception to finding of fact ¶ 60, that the Recommended Order 

unduly criticized Respondent for not submitting evidence as to the resumes, qualifications, and 

experience level of the other employees hired – claiming that testimony concerning Uceda’s hiring 
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practices was unrebutted.  However, the contention that other employees were hired without a 

Bachelor’s degree in English, ESL certifications (or any of the other equivalent certifications 

referenced), or experience teaching adults – as was stated in testimony that employees were hired 

with bachelor’s degrees in international relations and public administration/health yet were 

deemed qualified to teach – was precisely why Administrative Law Judge Desai found the 

strictures of the requirements Respondent stated it followed to be considered without credence.  

This lack of testimony left the key contention from Petitioner through counsel that other employees 

lacking qualifications were hired, yet Petitioner was not, unrebutted by credible evidence (i.e. 

submitting Respondent’s Exhibit 6 into the record, with the listing of qualifications, certifications, 

resumes, and degrees of the employees hired to teach ESL to adults at Respondent).  Having found 

the finding of fact in ¶ 60 to be supported by competent, substantial evidence, this exception filed 

by Respondent is rejected.  

Respondent then found exception to finding of fact ¶ 61-65.  This exception is rejected in 

part and accepted in part.  The exception to finding of fact ¶ 61 from “as it had done … experience” 

is accepted, for past practice of monitoring was not shown to have been done in the record.  This 

section of the exception as to ¶ 61 is ACCEPTED.   

But all other findings of fact in this section were supported by competent, substantial 

evidence.  Considering all of these findings of fact together – as they should be considered since 

all are intertwined – Administrative Law Judge found that the strictures of requirements set out in 

CEA Faculty Standard No. 2 were not entirely followed with all past hires, despite contentions to 

the contrary both by Mr. Sanchez and Ms. Uceda, given that employees were hired with differing 

bachelors’ degrees, certifications, and experience levels teaching adults.  The evidence of such 

applicants being hired as teaching staff was not rebutted by evidence submitted by Respondent, 

contrary to the exception filed to ¶ 62.  The exception to ¶ 63-64 mischaracterizes the findings 

found by Administrative Law Judge Desai, who correctly stated that a full description of the job 

application posted on Indeed was not entered into evidence, which would have supported Mr. 

Sanchez’s description that the admitted advertisement was only a “snippet” of the entire posting.  

Unrebutted evidence does not mean credible evidence, and Administrative Law Judge Desai did 

not find Mr. Sanchez’s description of the job advertisement – with the dropdown menu and the 

larger narrative describing further qualifications – to be credible.  Credibility determinations are 

the province of the hearing officer and are only overturned if unsupported by competent, 

substantial evidence.  With the one section of ¶ 61 omitted, the rest of the exceptions to ¶ 61-65 

are thereby rejected.  

Respondent lastly found objection to ¶ 68-72, filing an exception to each of these findings 

of fact specifically.  Respondent took exception to the finding that the Recommended Order did 

not deem Ms. Uceda’s statement that she could not understand 20% of what petitioner said at 

hearing in ¶ 68, stating that the court reporter also had trouble understanding petitioner.  The court 

reporter found a word/response stated by Petitioner to be “unintelligible” in the transcript 22 times 

in 64 pages of hearing testimony, with the gist of what Petitioner was saying understood most of 

the time – rarely with the court reporter interjecting to ask Petitioner to repeat herself.  22 words 

in 64 pages of hearing testimony is not near the 20% estimate Ms. Uceda gave, which lends 

credence to Administrative Law Judge Desai’s finding of fact that she discounted the argument 

that Ms. Johnson (Petitioner) is difficult to understand.   
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Respondent objected to the characterization of Petitioner’s manner of speaking as having 

a speech impediment in ¶ 69, 71-72 rather than a high-pitched voice, with the exceptions ignoring 

Dr. Meares’ sworn medical certification form that Petitioner has a phonological disorder affecting 

her communication.  In ¶ 69, Respondent’s exceptions document also proffers a legal theory that 

the belief Mr. Sanchez & Ms. Uceda have that Petitioner would have trouble teaching ESL to 

adults is a business judgment not to be second-guessed by an ALJ, raising the same lack of 

qualifications argument and lack of qualifying disability argument rejected earlier.  How this legal 

argument relates to the finding of fact that both Ms. Uceda and Mr. Sanchez seemed concerned 

about a speech impediment would interfere with Petitioner’s ability to teach adults is unclear, with 

the exception seeming to be characterizing Petitioner’s disability as a “speech impediment” rather 

than a” high-pitched voice.”  Dr. Meares described her phonological disorder as affecting pitch 

and tone (hearing transcript page 148), which Dr. Meares notated in the medical certification form 

as affecting her communication in such a way as to substantial limit a major life activity of 

speaking (checking that box on the form).  Administrative Law Judge describing Petitioner’s 

disability as a speech impediment – which is the language used by Petitioner herself (see hearing 

transcript page 40) reflects the prior decision to deem this a disability, rather than merely “a high-

pitched voice”, and used language to reflect as such accordingly.  The finding of fact in ¶ 69 is 

found to be supported by competent, substantial evidence; therefore, the exception is rejected.  

Respondent lastly objected to the finding of fact ¶ 70 as to the reliability and credibility of 

Mr. Sanchez & Ms. Uceda. But such a finding is clearly within the province of the hearing officer, 

and only is overturned if wholly without support in the record.  This exception is rejected.  

 

Exceptions to Conclusions of Law:  

 

Respondent first found exception to ¶ 78, which stated Respondent had in error argued the 

case as disparate treatment.  Respondent in its filed proposed recommended order did argue 

disparate treatment as the theory of discrimination for the conclusion of law – for twelve pages.  

The exception then argues that if not a disparate treatment claim – it is instead a disparate impact 

claim, which is simply the wrong legal theory for the case.  Petitioner did not argue disparate 

impact at any point, nor did Administrative Law Judge Desai make a ruling on the case as to 

disparate impact.  The exception to ¶ 78, assessed and considered de novo under the appropriate 

reasonableness standard as stated in Section 120.57(1)(l), Florida Statutes (2020), is rejected 

without substituting an alternate conclusion of law gathered from the evidentiary hearing.  This is 

a failure to hire case.  

Respondent then found exception to ¶ 77 & 79, noting different prima facie for different 

protected classes.  It is unclear why Respondent filed exceptions to these two separate prima facie 

– since there are different legal doctrines for different protected classes, and Respondent was only 

found to have been discriminated against on the basis of disability status, not any of the other 

protected classes alleged.  ¶ 79 is used explicitly to reject the race and gender claims, as noted in 

¶ 81 (as well as the exception filed to 81).  Assessed under the reasonableness lodestar, reviewing 

each conclusion of law de novo, each of these three exceptions – to ¶ 77, 79, and 81 – are all 

rejected after careful consideration.  

Respondent then found exceptions to ¶ 84-87, the conclusions of law describing the 

standard for direct evidence, the key piece of evidence concluded to be direct evidence, the 



FCHR Order No. 23-004 

Page 15 

 

description of the piece of evidence as a “blatant remark” of disability discrimination, and a 

comparable case in which a blatant remark was found to be direct evidence of discrimination under 

the ADA showing no inferences or presumption were required under the present facts.  The legal 

argument referenced cites to direct evidence cases under the ADEA, as well as disputing the 

characterization of the text itself – which did state “it’s very hard for me to hire her because of her 

pronunciation …”.  Each conclusion of law was assessed and reviewed de novo, under the 

appropriate reasonableness standard, and with reference to the caselaw on what constitutes direct 

evidence.  Administrative Law Judge Desai’s conclusion of law that the text message constituted 

direct evidence of discriminatory animus for disability status discrimination is a reasonable one, 

not substituted by an alternate conclusion of law gathered from the evidentiary hearing; therefore, 

the exceptions to ¶ 84-87 are rejected. 

Respondent filed a separate, second exception to ¶ 86 conclusion of law, arguing that the 

Administrative Law Judge was bootstrapping past experience teaching children to teaching adults, 

but mischaracterizes the conclusion of law in the section.  The conclusion of law in ¶ 86 states 

“This testimony and text are blatant remarks of stereotyping on two levels. First, it establishes Mr. 

Sanchez believes Ms. Johnson’s speech impediment prohibited her from teaching ESL. This belief 

was not warranted as evidenced by the fact Ms. Johnson has successfully taught ESL in Orange 

County public schools without issue, and Mr. Rodriguez believed Ms. Johnson could do the job 

he had been doing.”  The conclusion of law in the Recommended Order disputed that a speech 

impediment prohibited her from teaching ESL, since she was already teaching ESL in a separate 

setting and referenced that the person who recommended her also thought she could do the job.  

As the exception mischaracterizes the conclusion of law, it is rejected under the relevant de novo, 

reasonableness standard.  

Respondent then filed an exception to the conclusion of law found in ¶ 99, which had stated 

Petitioner established Respondent regarded her as disabled.  It raises the same legal theory that this 

claim was not preserved by using “regarded as” language in the initial filing and arguing there was 

not evidence that Petitioner had been regarded as disabled by Respondent.  The persuasive 

authority referenced from the Eastern District of Pennsylvania remains nonbinding on this 

Commission and is similarly rejected under the conclusion of law section as it was the finding of 

facts.  Moreover, sufficient facts were shown in the record that Petitioner was “regarded as” 

disabled by Respondent, as exceptions to such findings of fact were previously rejected as well.  

Accordingly, this exception to ¶ 99 is rejected.  

Respondent then filed an exception to the conclusions of law found in ¶ 101-102, that 

having a speech impediment can qualify a person as disabled under the ADA, stating that no case 

was cited that a “pitching in her voice that was on the higher end of the spectrum.”  The ADA as 

Amended in 2008 favored a broad construction of the definition, of disability status, that even 

“regarded as” coverage is not to be an exacting standard to meet (see generally 28 Code of Federal 

Regulations § 35.108, 29 Code of Federal Regulations 1630.2(g)(iii), and 29 Code of Regulations 

Appendix to Part 1630 – Interpretive Guidance on Title I of the Americans with Disabilities Act).  

To overcome the broad coverage presumption, a limitation – to be construed narrowly – is in place 

for “regarded as” disability status claims if the claimed disability is both “transitory” and “minor”.  

The argument that Petitioner’s condition was considered both “transitory” and “minor” was not 

raised in the conclusion of law exception to ¶ 101-102, rather a lack of caselaw in Florida or the 

11th Circuit finding a phonological disorder to be a qualifying disability under “regarded as” 
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coverage.  A case of first impression does not render the legal conclusion unreasonable, as 

Administrative Law Judge Desai found the facts of the case similar to facts laid out in a case from 

a sister jurisdiction, in Medvic, as stated in conclusion of law ¶ 103.  Moreover, Respondent needed 

to raise the broad coverage presumption limitation claim in this exception; since this argument was 

not raised, the exception is rejected, under the appropriate de novo, reasonableness standard.  

Respondent then filed exceptions to the conclusions of law in ¶ 103-104, as to the judge’s 

ability to understand Petitioner’s testimony, and the finding that Petitioner was disabled under the 

ADA and FCRA.  The exception claimed that Dr. Meares testimony stating Petitioner did not have 

significant impairment ran contrary to this conclusion of law.  Rather, Administrative Law Judge 

Desai deemed greater credibility to the medical certification form stating that Petitioner did have 

significant impairment to her speech on the basis of her phonological disorder.  Both conclusions 

of law are therefore rejected. 

Respondent then filed exception to ¶ 106 & 109, arguing that Petitioner’s condition was 

not comparable to other conditions considered obvious that should have placed Respondent as a 

prospective employer on notice of Petitioner’s condition.  In essence, the entire recommended 

order rests on this finding from Administrative Judge Desai, which can be paraphrased from ¶ 107 

& 109: “The question is whether Ms. Johnson’s disability was sufficiently obvious that Uceda 

OBT should have been on notice.  An employer should have known of an employee’s disability 

where there is some indication that the disability affected the way the employee outwardly 

presented or behaved … Here Ms. Johnson’s outward presentation and use of a cane, coupled with 

her speech issues should have put Uceda OBT on notice.”  (Recommended Order pages 22-23).  

This exception is therefore rejected, under the appropriate de novo, reasonableness standard.  

Respondent then filed exceptions to ¶ 110-114, raising the same objections to finding 

Petitioner qualified to serve as an ESL teacher to adults working for Respondent.  As with the prior 

exceptions on these grounds, the exceptions are rejected.  

Respondent then filed exceptions to ¶ 117 & 119, as to following the CEA Manual and 

Petitioner’s ESL certification.  The exception to ¶ 117 once again argued that there was unrebutted 

testimony that Respondent consistently followed said manual standards – which the record of past 

hiring indicates this is not the case.  The exception to ¶ 119 objected to the conclusion of law that 

“unrefuted evidence established Petitioner was ESL certified, and that this certification was not 

limited to any grade or age.”  Respondent disagrees with the conclusion of law as to distinctions 

between teaching ESL to children and adults, but a review of the record in this case indicates that 

in Petitioner’s Exhibit 8 – admitted into evidence without objection – Petitioner’s educator 

certification did limit teaching English to grades 6-12 but received an endorsement from the state 

for “English for Speakers of Other Languages” without a similar age or grade restriction.  There 

may in fact be a distinction between teaching ESL to children and to adults, as shown in the two 

pages of google information on this, but the endorsement from the state does not make the 

distinction as to whom the Department of Education limits Petitioner to teach.  Therefore, given 

Petitioner’s Exhibit 8 supports the conclusions of law referenced, these exceptions are rejected, 

after careful consideration under the applicable de novo, reasonableness standard.  

Respondent then filed additional exceptions to ¶ 115-121, arguing that in a discrimination 

case, the burden always lies with the Petitioner.  However, in ¶ 115, Administrative Law Judge 

Desai was citing to a specific standard cited in Beatty (881 F. Supp. 2d at 1352), which cites the 

correct standard as to the burden Respondent carried – if and only if Petitioner has already shown 
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by direct evidence that the employer acted with a discriminatory motive.  Previously in the 

recommended order, direct evidence showing discriminatory animus was already shown, which 

shifted the burden for this – a direct evidence case – onto Respondent, following the legal test 

outlined in Beatty (N.D. Ala. 2012), which remains good law in the 11th Circuit.  Respondent did 

not cite to law overturning the standard outlined in Beatty, which references the same standard for 

burden-shifting in direct evidence cases outlined by the Supreme Court in Hopkins, 490 U.S. 228 

at 237.  Absent said caselaw, these exceptions are rejected. 

Respondent then filed a specific exception to ¶ 118, stating no evidence was found that 

teachers had previously not taught to adults.  This conclusion of law was found reasonable and 

supported by the record (see finding of fact ¶ 44 with the exception filed), and therefore, the 

exception is rejected.  

Respondent then filed exceptions to ¶ 122-28, on whether should the case be considered a 

circumstantial evidence case rather than a direct evidence case, a prima facie case was met.  This 

exception is ACCEPTED, as Respondent correctly cites to a lack of comparators.  The conclusions 

of law in ¶ 122-128 are not considered reasonable, are rejected, and the Respondent’s exceptions 

to this section is considered ACCEPTED, after careful consideration of the existing record and 

caselaw on this point.  

 

Exceptions to the Remedy Award: 

 

Respondent files exceptions to entire remedy award of backpay and moves to strike, citing 

¶ 133 specifically.  Respondent states that Petitioner removed herself from the job market and had 

not sought substantially similar employment – drawing a wholly unfounded inference that stated 

Respondent claimed Petitioner herself thought she was unqualified to teach adults ESL – and was 

thereby not entitled to lost wages. Respondent did not cite to caselaw denying that the duty to 

mitigate damages is an affirmative defense under Florida law, or that it was entirely reasonable for 

a person already working full-time – as Petitioner was in this case – not seek additional 

employment.  Respondent did not cite any caselaw in to overturn the doctrine outlined in Smith, 

796 F. 2d at 1430, 1432 (11th Cir. 1986) affirmed in Weatherly, 728 F.3d 1263, at 1272-73.  

Therefore, the exceptions filed to the award of backpay are thereby REJECTED.  

 

Affirmative Relief and Remand 

 

 Through our adoption of the Administrative Law Judge’s findings of fact and conclusions 

of law, as set out above, we find that unlawful discrimination occurred in this manner found by the 

Administrative Law Judge and have adopted the Administrative Law Judge’s recommendations 

for the remedy of the discrimination.  We also conclude that Petitioner is entitled to costs in this 

matter, pursuant to section 760.11(6), Florida Statutes. 

Respondent is hereby ORDERED: 

1. To cease and desist from discriminating further in the manner it has been found to 

have unlawfully discriminated against Petitioner; 

2. To cease and desist from refusing to hire applicants on the basis of disability status 

or speech impediment; 

3. To pay the award of lost wages of $42,192, as outlined in the conclusions of law;  
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4. To pay the Petitioner’s attorney’s fees and costs reasonably incurred in this matter 

by Petitioner, including any possible interest to the backpay.  

 

                                                                 Remand 

                                                 

On August 18, 2022, the Commission also remanded the case to the Division of 

Administrative Hearings for the determination of whether Petitioner should be awarded attorney’s 

fees and costs and, if so, in what amount. On November 8, 2022, the ALJ entered a Recommended 

Order awarding Petitioner $19, 253.16 in attorney’s fees and costs. 

 

                                                      Disposition 

 

The Commission panel designated below hereby adopts the findings of fact, conclusions 

of law and affirmative relief as set forth above in the Commission’s August 18, 2022 order. 

Furthermore, the Commission approves and adopts the recommendations made by the ALJ 

awarding Petitioner $19, 253.16 in attorney’s fees and costs. 

 

Respondent is hereby Ordered: 

 

                    1.   To cease and desist from discriminating further in the manner it has been found to                

have unlawfully discriminated against Petitioner; 

                    2.   To cease and desist from refusing to hire applicants on the basis of disability status 

or speech impediment; 

                    3.   To pay the award of lost wages of $42,192, as outlined in the conclusions of law; 

and, 

        4.   To pay the Petitioner’s attorney’s fees and costs in the amount of $19, 253.16 

within 30 days. 

 

         

                                                          Notice of Appeal Rights 

 

The parties have the right to seek judicial review of this Final Order pursuant to Section 

120.68, Florida Statutes, and Florida Rule of Appellate Procedure 9.110. Such proceedings are 

commenced by emailing clerk@fchr.myflorida.com, and a second copy with the filing fee 

prescribed by law, with the District Court of Appeal, First District, or with the District Court of 

Appeal in the Florida Appellate District where the party resides. The Notice of Appeal must be 

filed within 30 days of the date this Order is filed with the Clerk of the Commission.   
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\̂~ day ofDONE AND ORDERED this
FOR THE FLORIDA COMMISSION ON HUMAN RELATIONS:

, 2023.

Commissioner Darrick McGhee, Panel Chairperson;
Commissioner Jay Pichard; and
Commissioner Larry D. Hart

Filed this day of ssee, Florida., 2023, in Tal

Acting-Clerk \V
Commission on I lurnan Relations
4075 Esplanade \N\jyF
Tallahassee, FL 32399
(850) 488-7082
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Copies furnished to:

Matalyn Johnson
c/o Ka’Juel Washington, Esq.
The Washington Trial Group, PLLC
37 N. Orange Avenue, Suite 500
Orlando, FL 32801
kaiuelwashinAonflUmail.com

Uceda School of Orlando, OBT, Inc.
c/o Chris Kleppin, Esq.
The Kleppin Law Firm
8751 W. Broward Boulevard, Suite 105
Plantation FL, 33324
ckleppin@gkemplovmentlaw.com

Hetal Desai, Administrative Law Judge, DOAH

I HEREBY CERTIFY that a copy of the foregoing has been mailed to the above listed
addressees this 1 day of 0 3>OU ^1 ,2023. ^ N

By:
Acting Clerk
Florida Commission on Human Relations




