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STATE OF FLORIDA
COMMISSION ON HUMAN RELATIONS

WILBUR PRITCHARD, III, EEOC No. 15D-2021-00570

Petitioner, FCHR Case No. 2021-29501

DOAH Case No. 21-3733v.

E.D.'T. U.S.A. CORP., INC. AND,
CENTRAL BEER IMPORT AND EXPORT CO.,

FCHR Order. No. 22-094

Respondent.

FINAL ORDER AWARDING AFFIRMATIVE RELIEF FROM AN UNLAWFUL
EMPLOYMENT PRACTICE AND RESERVING JURISDICITON FOR

CONSIDERATION OF AN AWARD FOR ATTORNEY’S FEES AND COSTS
REASONABLY OWED PETITIONER

This matter is before the Commission for consideration of the Recommended Order, July
22, 2022, issued in the above-styled manner by Administrative Law Judge Cathy Sellers.

Preliminary Matters

On May 12, 2021, Petitioner, Wilbur- Pritchard, III, filed an employment discrimination
complaint pursuant to the Florida Civil Rights Act, Sections 760.01 - 760.11, Florida Statutes
(2021), alleging that Respondents, E.D.T U.S.A. Corp., Inc. and Central Beer Import and Export
Co., committed discriminatory employment practices against Petitioner on the basis of age.

The allegations set forth in the complaint were investigated, and on November 8, 2021, the
Executive Director issued a determination finding that there was no reasonable cause to find thata discriminatory employment practice had occurred.

On December 10, 2021, Petitioner filed a Petition for Relief from a Discriminatory
Employment Practice, and the case was transmitted to the Division of Administrative Hearings for
the conduct of a formal proceeding.

A final evidentiary hearing took place from May 4, 2022, before Administrative Law Judge
Cathy Sellers after duly noticing the administrative hearing.

On July 22, 2022, Judge Sellers issued a Recommended Order, which would result in anaward of Affirmative Relief for Petitioner. The affirmative relief recommended was as follows:determining that Respondents engaged in unlawful discrimination against Petitioner by-
terminating employment on the basis of age, an award of $279,891.00 in back pay, determiningthat Petitioner is entitled to an award of prevailing party attorney’s fees, and remanding theproceeding to DOAH to take additional evidence regarding the amount of attorney’s fees to whichPetitioner is entitled.
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The Commission panel designated below has considered the record on this matter anddetermined the action to be taken on the Recommended Order.

Findings of Fact

A transcript of the proceeding before the Administrative Law judge was filed with theCommission.
We find the Administrative Law Judge correctly applied the law to the facts of the case.Accordingly, we adopt the Administrative Law Judge’s findings of fact.

Conclusions of Law

We find the Administrative Law Judge’s application of the law to the facts to result in acorrect disposition of the matter, after a full review of the Recommended Order, all internalCommission precedent cited, caselaw referenced within the Recommended Order, and filedexceptions to the Recommended Order.
We note several correct dispositions of various points throughout the hearing byAdministrative Law Judge Sellers in this case.
First, Administrative Law Judge Sellers correctly addressed Petitioner’s Motion toCompel, with the Order to Compel Discovery issued on April 27, 2022. As identified in Footnote3 of page 3 of the Recommended Order, Respondent was required to serve responses to theFebruary 10, 2022, Petitioner Request for Production within 30 days to comply with Florida Ruleof Civil Procedure 1.350(b). Respondent served its Objections and Responses to Petitioner’s FirstRequest for Production on April 27, 2022, which was 76 days after the Request for Production wasserved. Pursuant to Florida Rule of Civil Procedure 1.380(a), Judge Sellers correctly stated thatPetitioner is entitled to an award of reasonable expenses. This award is in accordance with theFlorida Rules of Civil Procedure, contrary to exceptions filed to the preliminary statement byRespondent.
Second, Administrative Law Judge Sellers correctly identified the key distinction betweena statement being offered for the truth of the matter asserted and a statement being offered toestablish that the statement was made, rather than for its truth. The former is by definition hearsay,and the latter is by definition a statement put for the for a non-hearsay purpose. Uncorroboratedand unsupported hearsay cannot form the basis of a conclusion of law under Section 120.57(c),Florida Statutes (2021), but a statement which is by definition not hearsay can support the basisfor a finding.
With these separate points duly noted, we accordingly adopt the Administrative LawJudge’s conclusions of law.

Exceptions

Respondent filed exceptions to the Administrative Law Judge’s Recommended Order, onAugust 8, 2022. Respondent took exception to both findings of fact and conclusions of law,identifying specific lines and legal bases for the exceptions filed, complying with statutoryrequirements for specific rulings.
The Florida Administrative Procedure Act states that, “The final order shall include anexplicit ruling on each exception, but an agency need not rule on an exception that does not clearly
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identify the disputed portion of the recommended order by page number or paragraph, that does
not identify the legal basis for the exception, or that does not include appropriate and specific
citations to the record.” Section 120.57(l)(k), Florida Statutes (2021); See Also Taylor v.
Universal Studios, FCHR Order No 14-007 (March 26, 2014), McNeil v. HealthPort Technologies.
FCHR Order No. 12-026 (June 27, 2012), and Bartolone v. Best Western Hotels. FCHR Order No.
07-045 (August 24, 2007).

Further, the Commission has stated, “It is well settled that it is the Administrative Law
Judge’s function ‘to consider all of the evidence presented and reach ultimate conclusions of fact
based on competent substantial evidence by resolving conflicts, judging the credibility of witnesses
and drawing permissible inferences therefrom. If the evidence presented supports two inconsistent
findings, it is the Administrative Law Judge’s role to decide between them.’ Beckton v.
Department of Children and Family Services, 21 F.A.L.R. 1735, at 1736 (FCHR 1998), citing
Maggio v. Martin Marietta Aerospace, 9 F.A.L.R. 2168, at 2171 (FCHR 1986).” Barr v. Columbia
Ocala Regional Medical Center, 22 F.A.L.R. 1729, at 1730 (FCHR 1999). Accord, Bowles v.
Jackson County Hospital Corporation, FCHR Order No. 05-135 (December 6, 2005) and Eaves v.
IMT-LB Central Florida Portfolio. LLC. FCHR Order No. 11-029 (March 17, 2011).

In addition, it has been stated, “The ultimate question of the existence of discrimination is
a question of fact.” Florida Department of Community Affairs v. Bryant. 586 So. 2d 1205, at 1209
(Fla. lstDCA 1991). Accord, Colev v. Bay County Board of County Commissioners. FCHR Order
No. 10-027 (March 17, 2010) and Eaves, supra.

Respondent raised numerous exceptions to various conclusions of law and findings of fact.
Each will be referred to according to the number used in Respondent’s Exceptions, and exceptions
with the same ruling are assessed together.

In paragraphs 4 and 5 of Respondent’s exceptions, Respondent took exception to an issue
not addressed by Judge Sellers. Rather than take exception to a specific conclusion of law or
finding of fact, Respondent objected to a point of law not addressed in the Recommended Order.
Respondent did not raise this issue with Judge Sellers in the hearing or in the filed proposed
recommended order. As these exceptions did not identify the disputed portion of the
Recommended Order specifically, these exceptions are REJECTED.

In paragraphs 6, 11-13, 22, 53, and 72-73 of Respondent’s exceptions, Respondent took
exception to the finding that Petitioner was an employee but did not identify the disputed portion
of the recommended order. Respondent simply filed exception to a point of law with which
Respondent disagreed without identifying a specific paragraph in Judge Sellers’ order. Theseexceptions are therefore REJECTED.

In paragraphs 7-9 of Respondent’s exceptions, Respondent took exception to the findingthat Respondent failed to timely respond to Petitioner’s Request for Production. As mentionedpreviously, Judge Sellers’ finding in this instance complied with the Florida Rules of Civil
Procedure in both ordering a motion to compel and awarding sanctions. These exceptions aretherefore REJECTED.

In paragraph 10 of Respondent’s exceptions, Respondent took exception to the timeframefor Petitioner’s hire, reiterating its position that Petitioner was a consultant independent contractor.This exception relies upon the Alonzo affidavit, which is referred to as both Petitioner’s Exhibit22 and Respondent’s Exhibit 3. Judge Sellers did not find testimony from Alonzo, Castillo, andPonce to be credible or persuasive. (See Recommended Order paragraph 49 and footnote 7, page12). Credibility determinations are the province of the hearing officer, and the Commission cannotsubstitute the ALJ’s assessment of the witness’ credibility or to reweigh the evidence. Heifetz v.
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Department of Business Regulation. 475 So. 2d 1277, 1281-1282 (Fla. 1st DCA 1985).Accordingly, this exception is REJECTED.
In paragraph 14 of Respondent’s exceptions, Respondent took exception to the finding offact that Petitioner prepared formal job descriptions, citing testimony that Petitioner had retiredfrom a previous position. It is unclear how the evidence cited supporting this exception thatPetitioner retired from a separate company bears relevance upon the finding of fact that Petitionerdid or did not prepare a job description. Moreover, Respondent reiterated its position thatPetitioner did not begin working for Respondent until 2015, relying upon testimony deemedunpersuasive and not credible by Judge Sellers. An administrative law judge’s finding of fact isoverruled only if not found to be supported by competent, substantial evidence in the record. Thisexception is REJECTED.
In paragraphs 15 and 17 of Respondent’s exceptions, Respondent took exception to thefinding of fact that Petitioner was hired to fill the national sales position in April 2014. As theseexceptions similarly rely upon evidence not deemed credible by Judge Sellers, these exceptionsare REJECTED.
In paragraph 16 of Respondent’s exceptions, Respondent took exception to the wording ofPetitioner’s job responsibilities, to once again state its position that Petitioner was an independentconsultant, relying upon evidence not deemed credible. This exception is therefore REJECTED.
In paragraphs 18-21 and 23-30 of Respondent’s exceptions, Respondent took exception tofindings of fact which supplied evidence that Petitioner was an employee rather than anindependent contractor. These findings of fact were entirely based upon credibility determinations,which are the province of the hearing officer. These exceptions are REJECTED.
In paragraph 31 of Respondent’s exceptions, Respondent took exception to the finding offact Petitioner characterized a November 2020 meeting as “great” and that Petitioner crediblytestified that he had not been criticized for job performance or informed his job was in jeopardy.The word “credibly” is in the objected to finding of fact itself; as stated on numerous occasions,credibility determinations are the province of the hearing officer. Moreover, having been notifiedthat there was an allegation Petitioner had missed meetings does not make it so. This exception isREJECTED.
In paragraphs 32-41 of Respondent’s exceptions, Respondent took exception to the findingof fact of the non-hearsay statement that formed the basis for the direct evidence of agediscrimination. Respondent again relies upon evidence not considered credible, argues thatevidence deemed credible and persuasive by the Administrative Law Judge was just the opposite,and claims that that the preponderance of the evidence states that age did not play a factor. Simply,these are exceptions to findings of fact with which Respondent disagreed, and credibilitydeterminations are the province of the hearing officer. The Commission cannot substitute theALJ’s assessment of the witness’ credibility or to reweigh the evidence. Heifetz v. Department ofBusiness Regulation. 475 So. 2d 1277, 1281-1282 (Fla. 1st DCA 1985). Accordingly, theseexceptions are REJECTED.
In paragraph 42 of Respondent’s exceptions, Respondent took exception to the finding offact that Petitioner has since been unable to find work. Respondent claims that this finding ignoresPetitioner having removed himself from the workplace and does not include any efforts to findemployment or mitigate damages. As to the removed employment point, Respondent points to anemail indicating that Petitioner had knee surgery replacement. But the email itself (Petitioner’sExhibit 16) indicated that “he could not drive for a month”, which was within the period for whichPetitioner was paid during his last month of work (Petitioner’s Exhibit 15). Evidence was not
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presented that Petitioner had removed himself from employment or was unwilling to work, but
rather that Petitioner has had extreme difficulty looking for employment (Hearing Transcript page
78). This exception is to a finding of fact not made rather than a specific finding (about whether
Petitioner had mitigated damages). Therefore, this exception is REJECTED.

In paragraph 43 of Respondent’s exceptions, Respondent took exception to Judge Sellers’characterization of Respondent’s position. This was an exception to a conclusion with which
Respondent disagreed without citing the legal basis for this disagreement, but rather a restatementof Respondent’s position on the facts. This exception is REJECTED.

In paragraph 44 of Respondent’s exceptions, Respondent took exception to the conclusion
of law TJ 68 relating to specific factors of the test employed for determining whether Petitioner
worked as an employee or independent contractor. However, in the caselaw cited by Respondent- a court employing persuasive authority as a federal district court rather than binding on thisCommission, Respondent emphasized three of the seven factors that were outlined. The testidentified is a factors test, which permits the hearing officer the prerequisite authority to determinethe appropriate weight for each factor. This exception once again relied upon evidence related to
supervision and control not deemed credible by Judge Sellers and did not review the factorsidentified for the persuasive authority that would have run counter to its position. This exception
is REJECTED.

In paragraph 45 of Respondent’s exceptions, Respondent took exception to the language
used over whether Petitioner had the right to work for other entities, compared to the economicreality of whether Petitioner did work for other entities. Respondent here is reiterating an objectionthat ignores economic realities for Petitioner and relies upon its own characterization of Petitioneras an independent contractor, which is not outcome determinative. This exception is therebyREJECTED.

In paragraphs 46-51, 54, and 58-62 of Respondent’s exceptions, Respondent tookexception to additional conclusions of law. These exceptions, as with many others, were to theweight and credibility of evidence as determined by Judge Sellers. Accordingly, these exceptionsare REJECTED.
In paragraph 52 of Respondent’s exceptions, Respondent took exception to the conclusionof law that Petitioner was an integral component of Respondent’s business in the US. To do so,Respondent again references Murray v. Playmaker Servs., LLC. 512 F. Supp 2d 1273, 1279 (S.D.Fla. 2007). The citation to this persuasive authority was to a case with entirely distinguishablefacts, with the specific pincite referencing a sales representative that only made one sale workingfor the company for less than a year. The facts of the case are clearly distinguishable from theexisting record, and the characterization of this persuasive authority did not properly summarizeMurray. This exception is REJECTED.
In paragraphs 55-57 of Respondent’s exceptions, Respondent took exception to theconclusions of law as to the intent of the parties. The intent of the parties is but one factor withindetermining whether Petitioner was an employee, with the amount of weight for the factor beingthe province of the hearing officer, Respondent continued to reiterate its claim that there was anoral independent contractor agreement - which was not supported by evidence deemed credibleby Judge Sellers — and stated that the subsequent replacement having a written independentcontractor agreement supported a conclusion of law that Petitioner was also an independentcontractor. Judge Sellers emphasized the distinction between the lack of a written agreement anda written agreement in drawing distinctions between Petitioner and the replacement Herrera, citingproperly (with a correct summary of the findings) to Ashkenazi v. S. Broward Hosp. Dist.. 607
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Fed. Appx. 758, 763 (11th Cir. 2015), which stated that the lack of a written agreement indicated
an employee-employer relationship and a written agreement stating the prospective worker was anindependent contractor indicated an independent contractor relationship, as one factor among
many. These exceptions are REJECTED.

In paragraphs 63-65 of Respondent’s exceptions, Respondent took exception to theconclusions of law that there was direct evidence of age discrimination. These exceptions echoedprior exceptions in raising the same credibility and weight of evidence arguments. Theseexceptions are similarly REJECTED.
In paragraphs 66-70 of Respondent’s exceptions, Respondent took exception to theconclusion of law that Petitioner successfully articulated a prima facie case of indirect evidence

age discrimination and that the stated reasoning supplied by Respondent was merely pretextual.This argument also relies on the same credibility and weight of the evidence persuasions, that arethe province of the hearing officer. These exceptions are likewise REJECTED.
In paragraph 71 of Respondent’s exceptions, Respondent took exception to the conclusionof law that Petitioner was entitled to damages, particularly backpay. Respondent restated itsposition that Petitioner was not terminated, had removed himself from the workforce, that his kneerehabilitation rendered him unable to accept work, and Petitioner had not mitigated damages. Theweight of credible evidence, according to Judge Sellers, supported a finding that Petitioner wasterminated. Evidence was not presented that Petitioner had removed himself from the workforceor that his knee rehabilitation post-surgery rendered him unable to accept work, and no evidencewas presented that Petitioner had failed to seek alternate employment. (See Hearing Transcript,Page 78). Moreover, to raise the defense that Petitioner failed to meet the “duty to mitigatedamages” (doctrine of avoidable consequences), Respondent needed to raise this issue - anaffirmative defense in this state - before Judge Sellers prior to issuance of a recommended order.No hearing testimony was proffered as to whether Petitioner was actively seeking alternativemeans of employment, had unreasonably rejected comparable positions, or to show that Petitionerwas anything other than ready, willing, and able to accept employment. See Caterpillar Logistics

Servs., Inc, v. Amaya. 201 So.3d 173, 176; citing to Miller v. Marsh. 766 F.2d 490, 491-492 (11th
Cir. 1985). This issue was not presented in Respondent’s Proposed Recommended Order. Failureto raise an affirmative defense constitutes a waiver of that defense. See Generally Joli v. Hannon.336 So.3d 343, 344 (Fla. 3rd DCA 2021); Sunset Harbour Condo. Ass’n v. Robbins. 914 So.2d925, 928 (Fla. 2005); citing to Tillman v. State. 471 So.2d 32, 35 (Fla. 1985) [“In order to bepreserved for further review by a higher court, an issue must be presented to the lower court andthe specific legal argument or ground to be argued on appeal or review must be part of thatpresentation if it is to be considered preserved.”] This exception is REJECTED.

The Commission panel designated below has considered the record on this matter anddetermined the action to be taken on the Recommended Order.

Affirmative Relief and Remand

Through our adoption of the Administrative Law Judge’s findings of fact and conclusionsof law, as set out above, we find that unlawful discrimination occurred in this matter.

Respondent is hereby ORDERED:
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1. To cease and desist from discriminating further in the manner it has been found to
have unlawfully discriminated against Petitioner; AND

2. To cease and desist from engaging in any future discrimination.

The Commission REMANDS this case to the Administrative Law Judge for further
proceedings to determine the recommended total amounts for attorney's fees and costs pursuant to
Section 760.11(6), Florida Statutes (2021), and attorney's fees and costs in accordance with Florida
Rule of Civil Procedure 1.380(a).

The Commission specifically reserves jurisdiction to consider the Administrative Law
Judge’s recommendations for reasonable attorney's fees and costs owed in a future deliberation
panel, with a subsequent supplemental order.

3$ day of iJuLtfdh 2022.
FOR THE FLORIDA COMMISSION ON HUMAN RELATIONS:
DONE AND ORDERED this

Commissioner Darrick McGhee, Panel Chairperson;
Commissioner Libby Farmer; and
Commissioner Jay Pichard

Jiff day ofFiled this ., 2022, in Tallahassee, Florida.

Clerk
Commission on Human Relations
4075 Esplanade Way, Room 110
Tallahassee, FL 32399
(850) 488-7082

Copies furnished to:

Wilbur Pritchard, III,
c/o G. Ware Cornell, Esq.
Cornell & Associates, P.A.
2645 Executive Park Drive
Weston, FL 33331
ware@.wareconell.com

E.D.T. U.S.A. Corp., Inc.
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Central Beer Import and Export Co.
c/o John Bosco, Esq.
Bailey Brauer, PLLC
8350 N. Central Expy., Ste. 659
Dallas, TX 75206
ibosco@baileybrauer.com

Cathy Sellers, Administrative Law Judge, DOAH

Samuel Ostrow, Legal Advisor for the Commission Panel

I HEREBY CERTIFY that ^eopy of the foregoing has been mailed to the above listedaddressees this n(o day of (sQuygt? , 2022.

o6*mission

By:
Clerk of the C
Florida Commission on Human Relations




