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STATE OF FLORIDA
COMMISSION ON HUMAN RELATIONS

EEOC No. 15D-2021-00097DAJA THORNTON,

FCHR Case No. 2021-27366Petitioner,

DOAH Case No. 21-1664v.

FCHR Order. No. 22-099PELQRO’S PIZZA INC., D/B/A MARCO’S PIZZA,

Respondent.

FINAL ORDER AWARDING AFFIRMATIVE RELIEF FROM AN UNLAWFUL
EMPLOYMENT PRACTICE AND? RESERVING JURISDICTION FOR

CONSIDERATION OF AN AWARD FOR ATTORNEY’S FEES AND COSTS
REASONABLY OWED PETITIONER

This matter is before the Commission for consideration of the Amended Recommended
Order, July 22, 2022, issued in the above-styled manner by Administrative Law Judge Garnett
W. Chisenhall.

Preliminary Matters

On November 4, 2020, Petitioner, Daja Thornton, filed an employment discrimination
complaint pursuant to the Florida Civil Rights Act, Sections 760.01 - 760.11, Florida Statutes
(2020), alleging that Respondent, Peloro’s Pizza., Inc., d/b/a Marco’s Pizza, committed
discriminatory employment practices against Petitioner on the bases of sex and retaliation.

The allegations set forth in the complaint were investigated, and on April 30, 2021. the
Executive Director issued a determination finding that there was no reasonable cause to find that
a discriminatory employment practice had occurred.

On May 21, 2021, Petitioner filed a Petition for Relief from a Discriminatory Employment
Practice, and the case was transmitted to the Division of Administrative Hearings for the conduct
of a formal proceeding.

A final evidentiary hearing took place on December 2, 2021, before Administrative Law
Judge Chisenhall over Zoom web-conference after duly noticing the administrative hearing.

On March 4, 2022, Judge Chisenhall issued a Recommended Order, finding that
Respondent had committed an unlawful employment practice. The Commission subsequently
issued an Interlocutory Order on May 19, 2022, remanding the case back to Judge Chisenhall for
an explicit statement as to an award of affirmative relief. Following the remand, Respondent
counsel correctly noted that exceptions had been properly filed with the Commission, but not ruled
upon in the Commission’s prior Interlocutory Order. In accordance with Footnote 1 of Judge
Chisenhall’s Recommended Order, this subsequent Interlocutory Order forms the basis of ruling
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upon the previously received exceptions from Respondent, which had been timely filed within the
timeframe of the March 4, 2022, Recommended Order.

On July 22, 2022, Judge Chisenhall issued an Amended Recommended Order, which
would result in an award of Affirmative Relief for Petitioner. The affirmative relief recommended
was as follows: concluding that Respondent committed an unlawful employment practice against
Petitioner; prohibiting Respondent from engaging in future discrimination; awarding back pay to
Petitioner; and awarding Petitioner reasonable attorney's fees.

The Commission panel designated below has considered the record on this matter and
determined the action to be taken on the Recommended Order.

Findings of Fact

A transcript of the proceeding before the Administrative Law Judge was filed with the
Commission.

We find the Administrative Law Judge’s findings of fact to be supported by competent,
substantial evidence, after a full review of the existing hearing record, exhibits admitted into
evidence, filed exceptions to the Recommended Order, and the transcript of the December 2, 2021
hearing, with the following exceptions:

On page 3 of the preliminary statement, the first full sentence of the first full paragraph
should be amended to include the filed petition for relief. The sentence should be amended to state
“... the Commission referred this matter to DOAH on May 24, 2021, after receiving a Petition for
Relief from an Unlawful Employment Practice on May 21, 2021, and ALJ Lisa Shearer Nelson
scheduled a final hearing for September 15, 2021.” (See First Filed Exception).

With this amended sentence, accordingly, we adopt the Administrative Law Judge’s
findings of fact.

Conclusions of Law

We find the Administrative Law Judge’s application of the law to the facts to result in a
correct disposition of the matter, after a full review of the Recommended Order, all internal
Commission precedent cited, caselaw referenced within the Recommended Order, and filed
exceptions to the Recommended order, with the following exception:

On pages 16-17 in Conclusion of Law f 55, the sentence mentioning a pay cut is to be
stricken from the record, as the primary contention supporting this conclusion of law was not found
to be supported by competent, substantial evidence in the record. The last sentence in this
conclusion is stricken. (See Eighteenth Filed Exception).

With this stricken sentence, we accordingly adopt the Administrative Law Judge’s
conclusions of law.

Exceptions

Respondent filed exceptions to the Administrative Law Judge’s Recommended Order, on
March 18, 2022. Respondent took exception to both findings of fact and conclusions of law,
identifying specific lines and legal bases for the exceptions filed, complying with statutory
requirements for specific rulings.
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The Florida Administrative Procedure Act states that “[t]he final order shall include an
explicit ruling on each exception, but an agency need not rule on an exception that does not clearly
identify the disputed portion of the recommended order by page number or paragraph, that does
not identify the legal basis for the exception, or that does not include appropriate and specific
citations to the record.” Section 120.57(l)(k), Florida Statutes (2021); see, also Taylor v.
Universal Studios.FCFIR Order No 14-007 (March 26, 2014), McNeil v. HealthPort Technologies.
FCHR Order No. 12-026 (June 27, 2012), and Bartolone v. Best Western Hotels, FCHR Order No.
07-045 (August 24, 2007).

Further, the Commission has stated “[i]t is well settled that it is the Administrative Law
Judge’s function ‘to consider all of the evidence presented and reach ultimate conclusions of fact
based on competent substantial evidence by resolving conflicts, judging the credibility of witnesses
and drawing permissible inferences therefrom. If the evidence presented supports two inconsistent
findings, it is the Administrative Law Judge’s role to decide between them.’ Beckton v.
Department of Children and Family Services, 21 F.A.L.R. 1735, at 1736 (FCHR 1998), citing
Maggio v. Martin Marietta Aerospace.9 F.A.L.R. 2168, at 2171 (FCHR 1986).” Ban- v. Columbia
Ocala Regional Medical Center, 22 F.A.L.R. 1729, at 1730 (FCHR 1999). Accord, Bowles v.
Jackson County Hospital Corporation, FCHR Order No. 05-135 (December 6, 2005) and Eaves v.
IMT-LB Central Florida Portfolio.LLC.FCHR Order No. 11-029 (March 17, 2011).

In addition, it has been stated “[t]he ultimate question of the existence of discrimination is
a question of fact.” Florida Department of Community Affairs v. Bryant. 586 So. 2d 1205, at 1209
(Fla. 1st DCA 1991). Accord, Coley v. Bay County Board of County Commissioners, FCHR Order
No. 10-027 (March 17, 2010) and Eaves, supra.

Respondent filed one exception to the wording used in the Preliminary Statement, fourteen
exceptions to Judge Chisenhall’s findings of fact, and three exceptions to Judge Chisenhall’s
conclusions of law.

Preliminary Statement Exception:

The first filed exception references page 3 in the first full paragraph of Judge Chisenhall’s
Recommended Order, taking issue with the wording regarding transmittal of the matter from the
Commission to DOAH, noting that the existing order lacked reference to the filed Petition for
Relief. This exception is ACCEPTED, as it notes the proper procedural posture for transferring
jurisdiction from the agency to the reviewing administrative court. This exception does not
fundamentally alter the Recommended Order in any way but does serve as signpost for the
procedural posture of the case prior to the issuance of this Interlocutory Order.

Exceptions to Findings of Fact.

The second filed exception was to Finding of Fact ]j 3, which according to Respondent, did
not properly note Mr. Peloro’s involvement with the restaurants (both the U.S. 19 location and the
Spring Hill Drive location) through usage of monitoring surveillance cameras. The ability to
monitor the daily activities of the restaurant does not automatically equate to having monitored the
restaurant actively through the use of these cameras. Moreover, Finding of Fact f 3 did not state
one way or another whether Mr. Peloro was “actively involved” in the day-to-day operations of
the restaurant, but rather that “Mr. Peloro had a disability that made it difficult for him to be
physically present at the restaurants.” (Recommended Order, page 4, Finding of Fact f 3). The
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characterization that Mr. Peloro was remotely active in the involvement of the daily operation,
simply because he had monitoring surveillance cameras, is REJECTED.

The third filed exception was to Finding of Fact f 5, which according to Respondent, made
an inference against the credibility of a witness. Respondent’s exception assumes that a footnote
notation including the criminal records of both the witness and his twin brother was designed to
skew credibility against this particular witness. The motivation as to the Administrative Law
Judge’s inclusion of a footnote distinguishing between the felonies committed by the witness and
his twin brother are not known to the Commission, and the Commission will not ascribe malintent
to the Judge’s inclusion of this footnote, which was supported by competent, substantial evidence
in the record (see pages 79-81 of the Recommended Order). This exception is REJECTED.

The fourth filed exception was to Finding of Fact f 6, which stated that Mr. Haynes’ duties
as general manager included training new employees and handling all personnel issues such as
complaints and discipline. The section of the transcript Respondent references outlines the hiring
process for both Petitioner and her twin sister Dana but does not address the finding of fact’s clause
on discipline. Respondent does take issue with Mr. Haynes being characterized as “involved” in
the hiring and firing process, but Findings of Fact are only rejected if wholly unsupported by the
record. In this instance, the Finding of Fact that general managers were responsible for managing
existing employees and handling all employee issues, complaints, disciplinary actions, and
terminations was drawn directly from pages 10-11 of Respondent’s Exhibit L, admitted into
evidence without objection during the evidentiary hearing. (See pages 93-94 of Respondent’s
Admitted Exhibits). This exception is REJECTED.

The fifth filed exception was to Finding of Fact f 17, which stated that the finding was
wholly reliant on the credibility of witness testimony of Petitioner’s mother. Credibility
determinations are the province of the hearing officer and findings of fact are only overturned if
wholly unsupported in the record. Respondent takes issue with this finding not being supported
by texts or emails in connection with witness testimony. The finding of fact explicitly states that
the witness Metz and Petitioner did not find Mr. Peloro’s solution to be a good one. This finding
of fact emphasized what Petitioner and Petitioner’s mother thought, not necessarily an assumption
from the Administrative Law Judge. This exception is REJECTED.

The sixth filed exception was to Finding of Fact f 18, which stated that Petitioner remained
on owner Peloro’s work schedule but was not provided any work hours, had emailed Mr. Peloro
multiple times requesting a transfer, and that the proffered solution as a driver was not a true
solution since Petitioner had neither a car nor a driver’s license. Respondent countered that on
August 22nd Petitioner was scheduled to work but did not show. Exhibit I pages 50-51 of
Respondent’s exhibits however do not provide clarity on this contention. For each week, two
separate schedules with variations were submitted to DOAH; on one copy of the schedule for the
week of August 17th Petitioner was scheduled, but on the other copy of the schedule for the week
of August 17th Petitioner was not scheduled. The only witness to testify as to whether Petitioner
was scheduled to work on that day was Mr. Haynes, who was not deemed credible by Judge
Chisenhall. Without clear indication Petitioner was scheduled to work on August 22nd, that section
of this exception is REJECTED. Respondent also stated in this exception that the motivations for
the failure to put Petitioner on the schedule following August 22nd was due to Petitioner failing to
show for an assigned shift, but this contention was not supported by evidence deemed credible by
the hearing officer, Judge Chisenhall. This section of the exception is also REJECTED.
Respondent stated in this exception that there was no record of evidence supporting Petitioner’s
offer of availability of work, but in the emails provided by both parties Petitioner sought work at
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the US 19 location in three separate emails (August 29th, August 31st, and September 4th). (See
Petitioner’s Exhibit 8). This exception is REJECTED in its entirety.

The seventh filed exception was also to Finding of Fact f 18, which stated that Petitioner
emailed Mr. Peloro multiple times requesting a transfer. This was supported by the record - as
Petitioner did email three times seeking availability for transfer to the US 19 location. This
exception is REJECTED.

The eighth filed exception was to Finding of Fact ]f 19, which stated that Petitioner never
informed Mr. Peloro of quitting or had turned in her work uniform. The exhibit referenced in this
exception does not refer to the telephone conference between Mr. Peloro and witness Metz, nor do
the lines in the transcript referenced. Moreover, this exception appears to be simply another way
to raise issue with the claimed August 22nd no-show. This exception is REJECTED.

The ninth filed exception was to Finding of Fact f 20, which showed the email from
Petitioner’s twin stating she was quitting working there, with Mr. Peloro responding that uniforms
must be returned. The exception was to the relevance of this finding of fact, that it does not support
an assumption that Petitioner had not quit. Administrative hearings are not subject to the strictures
of the Florida Rules of Evidence (see generally Section 120.57, Florida Statutes (2020)), and the
bar for relevance is quite low. This exception is REJECTED.

Exceptions to Ultimate Findings of Fact :

The tenth filed exception was to one of the ultimate findings of fact, Finding of Fact f 21,
which stated there was no persuasive evidence that an investigation into Petitioner’s allegations of
sexual harassment was ever conducted. Respondent stated in the exception that owner Mr.
Peloro’s daughter had sought records of the investigation, which she did not find. The exception
itself supports a finding that no investigation was conducted into the sexual harassment allegation.
Moreover, the filed exception argues that this finding of fact has no ultimate relevance to the
conclusion of law, which fundamentally misstates the legal standard for a possible Faragher-
Ellerth affirmative defense, that Respondent had investigated and sought to remediate the sexual
harassment after said harassment was reported to avoid liability. A finding of fact that such
investigation, and thereby remediation efforts, was not undertaken - is critical for the ultimate
conclusions of law in a sexual harassment charge. This exception is REJECTED.

The eleventh filed exception was to one of the ultimate findings of fact, Finding of Fact
22, that Mr. Haynes was not a credible witness. Credibility determinations are the province of the
hearing officer and are only overturned if wholly unsupported by the record. The finding of fact
also stated that no remedial action was taken against Mr. Haynes, which was also reliant on the
credibility determination. This exception is REJECTED.

The twelfth filed exception was to one of the ultimate findings of fact, Finding of Fact f
23, about inconsistency of testimony from Mr. Peloro’s widow and his daughter. The
uncorroborated hearsay testimony of Rosaria, Mr. Peloro’s widow, indicated that Petitioner, after
being presented with the option to work under a separate manager at the Spring Hill location or to
work at the US 19 location, decided to resign. This testimony was contradicted by the emails
between Mr. Peloro and Petitioner, who continued to seek other work. Uncorroborated hearsay
cannot form the basis of a finding of fact. See Section 120.57(c), Florida Statutes (2020). Maria,
Mr. Peloro’s daughter, also testified that her father had told her Petitioner resigned following this
phone conversation. The Finding of Fact did not state there was an inconsistency between the
Peloros but rather that Judge Chisenhall did not find the testimony credible, that it was self-serving,
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and directly contrary to testimony from Petitioner, deemed more credible. (Recommended Order,
page 10). This exception is REJECTED.

The thirteenth filed exception was to one of the ultimate findings of fact, Finding of Fact|
25, which outlined the evidentiary findings supporting a claim of hostile work environment sexual
harassment in addition that said harassment rose to the level of resulting in constructive discharge
of her employment. As stated prior, “the ultimate question of the existence of discrimination is a
question of fact. Florida Department of Community Affairs v. Bryant, 586 So. 2d 1205, at 1209
(Fla. 1st DCA 1991); citing to Equal Employment Opportunity Comm’n v. Kimbrough Inv. Co.,
703 F.2d 98, 100 (5th Cir. 1983). See Also Viering v. Florida Commission on Human Relations.
109 So.3d 296, 298 (Fla. 1st DCA 2013). This finding of fact simply outlines the evidentiary
standards for the forthcoming legal conclusions, and how the existing record supports specific
evidentiary points. This exception is REJECTED.

The fourteenth filed exception was to one the ultimate findings of fact, Finding of Fact f
26, which stated that Petitioner had been constructively discharged by being on the work schedule
but not given hours. Respondent once again raises the August 22nd job abandonment claim, which
was rejected previously since the two schedules submitted had different conclusions as to whether
Petitioner was ever scheduled to work on that day. This exception is REJECTED.

The fifteenth filed exception was to one of the ultimate findings of fact, Finding of Fact f
27, which stated that Mr. Peloro failed to remediate the situation even after having been afforded
adequate time. Respondent again raises the job abandomnent claim and returns to the argument
that accommodations had been offered and rejected. The hearsay testimony from both Rosario
and Maria Peloro with the August 17th phone call and relaying of the phone call of offering
Petitioner the opportunity to work as an “insider” at either Spring Hill without Mr. Haynes present
or at the US 19 location has already been rejected as uncorroborated hearsay and as not credible.
The only other accommodation offered in the email exchanges between Petitioner and Mr. Peloro
(see Petitioner’s Exhibit page 75, the August 31st email) was to ask whether Petitioner was
interested in becoming a driver instead, which was not a workable solution since Petitioner lacked
both a car and a driver’s license. This exception is REJECTED

Exceptions to Conclusions of Law.

The sixteenth filed exception was to Conclusions of Law 34, 35, & 37- all relating to
sexual harassment, with ^ 34 about the “tangible employment action theory”, f 35 about the
“hostile work environment” theory, and ®! 37 stating that Petitioner had proven both.

Under this sixteenth exception, the section of this exception again raises the offer to work
at the Spring Hill location without her alleged harasser present, an evidentiary claim not supported
by credible, non-hearsay evidence. It also raises the same August 22nd scheduling claim, which
was similarly rejected. To invoke the affirmative Faragher-Ellerth defense successfully, an
employer must show that either the employee unreasonably failed to report the harassment or failed
to take advantage of corrective opportunities provided, OR that the employer successfully engaged
in remedial efforts, exercising reasonable care to prevent and promptly correct any sexually
harassing behavior. By finding the August 22nd schedule to be murky (with the two filed schedule
spreadsheets on pages 50-51 of Respondent’s exhibits), that no investigation or prompt remedial
efforts were conducted, or that Mr. Peloro failed to reach out to contact Petitioner to get her
statement as to the events in order the correct the claimed sexual harassment, Judge Chisenhall
found the evidentiary record unsupportive of a successful invocation of Faragher-Ellerth. After
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a painstaking review of the existing evidentiary record and the caselaw associated with the
affirmative defense binding on this jurisdiction, this conclusion of law is deemed a reasonable one,
under de novo review.

Similarly, Respondent in this exception raises a claim that the facts did not support a legal
claim of constructive discharge. Not only, Respondent argues, was the harassment not sufficiently
severe or pervasive as to rise to the level that a reasonable person in context would be compelled
to resign, Respondent also argued that Complainant was not constructively discharged in being
kept on the schedule but not assigned hours, but rather that she had abandoned her job. The August
17th instance indicated that a general manager sought to sleep with an employee- a minor no less
-with numerous lewd comments made either directly to Petitioner, or around her in such a way it
could easily be inferred she was the intended audience of the conversation. Judge Chisenhall stated
that under the working conditions test that the facts of this case rose to a sufficient level of
intolerable a reasonable person would have been compelled to resign. After a review of the
precedent cited both by Judge Chisenhall and Respondent in the cited exception, Judge
Chisenhall’s conclusion of law in this instance was a reasonable one, that the facts did support a
claim of constructive discharge which can be a tangible employment action to meet the first theory
of sexual harassment. Mr. Peloro had over a month to remedy the situation, but Judge Chisenhall
found the remedies either wholly lacking or ineffectual, a finding of fact supported by competent,
substantial evidence in the record. This sixteenth exception is REJECTED.

The seventeenth filed exception was to Conclusion of Law f 45, which cited a 7th Circuit
decision outlining a legal standard for supervisor vicarious liability. Respondent correctly states
that this conclusion of law made no mention of safe haven for employers who exercised reasonable
care to prevent and promptly correct any sexually harassing behavior. Respondent is correct in
stating this is absent from Conclusion of Law 45 but fails to state why. This safe haven is absent
from discussion in this conclusion of law because Judge Chisenhall had already found in his
findings of fact that Mr. Peloro had failed to prevent and promptly correct any sexually harassing
behavior. This exception is REJECTED.

And the eighteenth and last filed exception was to Conclusion of Law *§ 55, which stated
that Mr. Peloro had sufficient time to remedy the situation, his attempts were ineffectual, that
Petitioner could not accept the offer to work as a driver since she lacked a license and working at
the Spring Hill location only when Mr. Haynes was not present would have resulted in a pay cut.
Respondent raises claims already REJECTED for the most part in this exception; however, one
section of the Exception is ACCEPTED - the evidence did not support a conclusion of law that
working at the Spring Hill location only when Mr. Haynes was not present would have resulted in
a pay cut. Mr. Haynes worked no more than four days on any of the provided schedules and could
have been shifted to work at the US 19 location on days Petitioner sought to work at the Spring
Hill location. The finding of fact (and conclusion of law it supports) that a pay cut would
necessarily have resulted was not supported by competent, substantial evidence. This section of
the exception to Conclusion of law f 55 is ACCEPTED.

Affirmative Relief and Remand

Through our adoption of the Administrative Law Judge’s findings of fact and conclusions
of law, as set out above, we find that unlawful discrimination occurred in this matter.

Respondent is hereby ORDERED:
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1. To cease and desist from discriminating further in the manner it has been found
to have unlawfully discriminated against Petitioner; AND

2. To cease and desist from engaging in any future discrimination.

The Commission REMANDS this case to the Administrative Law Judge for further
proceedings to determine the recommended total amounts for back pay and for attorney’s fees and
costs pursuant to Section 760.11(6), Florida Statutes (2020).

The Commission specifically reserves jurisdiction to consider the Administrative Law
Judge’s recommendations for back pay and reasonable attorney’s fees and costs owed in a future
deliberation panel, with a subsequent supplemental order.

, 2022.
FOR TFIE FLORIDA COMMISSION ON HUNTAN RELATIONS:
DONE AND ORDERED this

Commissioner Darrick McGhee, Panel Chairperson;
Commissioner Libby Farmer; and
Commissioner Jay Pichard

, 2022, in Tallahassee, Florida.Filed this

Clerk
Commission on Human Relations
4075 Esplanade Way, Room 110
Tallahassee, FL 32399
(850) 488-7082

Copies furnished to:

Daja Thornton
c/o William Sheslow, Esq.
Whittle & Melton, LLC
11020 Northcliffe Boulevard
Spring Hill, FL 34608
Will@tlieFLlawfirm.com

Peloro’s Pizza
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d/b/a Marco’s Pizza
c/o Clifford Taylor, Esq.
The Hogan Law Finn
20 S. Broad Street
Brooksville, FL 34601
ctavlor@hoganlawfirm.com

Garnett W. Chisenhall, Administrative Law Judge, DOAH

Samuel Ostrow, Legal Advisor for the Commission Panel

I HEREBY CERTIFY that jufopy of the foregoing has been mailed to the above listed
addressees this Q?<^ day of O , 2022.

r^n/ssion
By:
Clerk of the Co
Florida Commission on Human Relations




