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STATE OF FLORIDA
COMMISSION ON HUMAN RELATIONS

EEOC No. 15D201901003DANA HARSHMAN,

Petitioner, FCHR Case No. 2020-20691

DOAH Case No. 20-2442v.

FCHR Order No. 22-039WALGREENS,

Respondent.

FINAL ORDER DISMISSING PETITION FOR
RELIEF FROM AN UNLAWFUL EMPLOYMENT PRACTICE

Preliminary Matters

Dana Harshman, Petitioner, filed a complaint of discrimination pursuant to the
Florida Civil Rights Act of 1992, Sections 760.01- 760.11, Florida Statutes (2019),
alleging that Walgreens, Respondent, committed unlawful employment practices on the
bases of Petitioner’s age, Petitioner’s disability, and retaliation.

The allegations set forth in the complaint were investigated, and, on April 8, 2020,
the Executive Director issued a “Determination: No Reasonable Cause” in the case.

On April 15, 2020, Petitioner filed a Petition for Relief from an Unlawful
Employment Practice. The Petition for relief was transmitted to the Division of
Administrative Hearings for the conduct of a formal proceeding and assigned to
Administrative Law Judge E. Gary Early.

On June 25, 2020, prior to an evidentiary hearing in the case, Judge Early issued
an “Order for a More Definitive Statement” in which the Petitioner was ordered to
provide, by 5:00 p.m. on July 2, 2020, the following: “(a) all of the facts demonstrating
that Respondent discriminated against Petitioner; (b) the date on which each of the
discriminatoiy acts occurred, and (c) the date a complaint was filed with FCHR, which
date was within 365 days of the specific violation alleged; and (d) the specific facts
petitioner contend warrant reversal of modification of FCHR’s Determination: No
Reasonable Cause.”

The “Order for More Definitive Statement” went on to state, in pertinent part,
“Failure to timely respond to this Order shall result in an Order finding that there are no
material facts in dispute sufficient to confer jurisdiction on [the Division of
Administrative Hearings] . . . and relinquishing jurisdiction to the Florida Commission on
Human Relations for dismissal of the complaint of discrimination or for such other relief
as FCHR may provide in which disputes of material fact are not alleged.”
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On July 7, 2020, Judge Early issued an “Order Closing File and Relinquishing
Jurisdiction” which is the Recommended Order. In said order, Judge Early found that
Petitioner did not file a response to the above-described “Order for More Definitive
Statement”. In the “Order Closing File and Relinquishing Jurisdiction” Judge Early went
on to state, “Based on a full review of the record of this proceeding, Petitioner has failed
to allege disputed issues of material fact sufficient to confer jurisdiction on the Division
of Administrative Hearings pursuant to section 120.57(1) and rule 28-106.201.There
being no reason not to take the action explicitly set forth in the [“Order for More
Definitive Statement”], good cause having been shown, and the undersigned being fully
advised, it is, therefore, ORDERED that: 1. Jurisdiction is relinquished to the Florida
Commission on Human Relations for dismissal of the complaint of discrimination, or for
such other relief as allowed when disputes of material fact are not alleged. 2. The file of
the Division of Administrative Hearings is closed.”

The Commission panel designated below considered the record of this matter and
determined the action to be taken on the Recommended Order.

Findings of Fact

We find that the Administrative Law Judge’s findings of fact are supported by
competent and substantial evidence. We adopt the Administrative Law Judge’s findings
of facts.

Conclusions of Law

We find the Administrative Law Judge’s application of the law to the facts to
result in a correct disposition of the matter. Accordingly, we adopt the Administrative
Law Judge’s conclusions of law.

Exceptions

From November 18, 2020 through April 27, 2022, Petitioner filed pleadings,
letters, and other documents.

“The agency shall allow each party 15 days in which to submit written exceptions
to the recommended order.” Section 120.57(l)(k), Florida Statutes (2021). Additionally,
the Florida Administrative Code section dealing with the filing of exceptions to
Recommended Orders states, “No additional time shall be added to the time limits for
filing exceptions or responses to exceptions when service has been made by mail.” Fla.
Admin. Code R. 28-106.217(4). The date of the Recommended Order is July 7, 2020,
and, as indicated above, Petitioner’s documents were filed by Petitioner between
November 18, 2020 and April 27, 2022, well beyond the 15 days permitted to file
exceptions.
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Furthermore, the Administrative Procedure Act states that, “The final order shall
include an explicit ruling on each exception, but an agency need not rule on an
exception that does not clearly identify the disputed portion of the recommended
order by page number or paragraph, that does not identify the legal basis for the
exception, or that does not include appropriate and specific citations to the record.”
Section 120.57(l)(k), Florida Statutes (2021k see, also Tavlor v. Universal Studios.
FCHR Order No 14-007 (March 26, 2014), McNeil v. HealthPort Technologies. FCHR
Order No. 12-026 (June 27, 20120, and Bartolone v. Best Western Hotels. FCHR Order
No. 07-045 (August 24, 2007). The documents that Petitioner submitted did not identify
the disputed portion of the Recommended Order by page number or paragraph and
did not identify the legal basis for the exceptions with appropriate and specific
citations to the record.

Therefore, Petitioner’s exceptions are rejected.

Dismissal

The Petitions for Relief and Employment Discrimination Complaint are
DISMISSED with prejudice.

The parties have the right to seek judicial review of this Order. The Commission
and the appropriate District Court of Appeal must receive notice of appeal within 30 days
of the date this Order is filed with the Clerk of the Commission. Explanation of the right
to appeal is found in Section 120.68, Florida Statutes, and in the Florida Rules of
Appellate Procedure 9.110.

DONE AND ORDERED this J_ 1_ day of Jj&L 2022.
FOR THE FLORIDA COMMISSION ON HUMAN RELATIONS:

Commissioner Jay Pichard, Panel Chairperson:
Commissioner Larry Hart; and
Commissioner Kenyetta Moye'.

, 2022, in Tallahassee, Florida.

Clerk, Commission on Human Relations
4075 Esplanade Way, Room 110
Tallahassee, FL 32399
(850) 488-7082
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Copies furnished to:

Dana Harshman
216 S.E. 16th Ave.
Ocala, Florida 34471

Walgreens
c/o Benjamin Bard, Esq.
401 East Jackson Street, Suite 2700
Tampa, Florida 33602

E. Gary Early, Administrative Law Judge, DOAH

John Scotese, Legal Advisor for Commission Panel

I HEREBY CERTIFY that a copy of the foregoing has been mailed to the above
listed addressees this / / day of

.
_ : ^

, 2022.

By:
Clerk of the Com i ion
Florida Commission on Human Relations




