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STATE OF FLORIDA
COMMISSION ON HUMAN RELATIONS

ANNEMARIE WOLNY, EEOC Case No. 15D202001830

Petitioner, FCHR Case No. 202025448

DOAH Case No. 21-0490v.

ASURION, FCHR Order No. 21-061

Respondent.

INTERLOCUTORY ORDER FINDING THAT AN UNLAWFUL EMPLOYMENT
PRACTICE OCCURRED AND REMANDING CASE TO ADMINISTRATIVE LAW
JUDGE TO ESTABLISH THE AMOUNT OF BACK PAY AND COSTS OWED TO

PETITIONER

Preliminary Matters

On July 2, 2020, Annemarie Wolny, Petitioner, filed a complaint of discrimination
pursuant to the Florida Civil Rights Act of 1992, Sections 760.01 - 760.11, Florida Statutes
(2019), alleging that Asurion, Respondent, committed an unlawful employment practice against
Petitioner on the basis of disability discrimination and retaliation.

The Commission was unable to conciliate or make a reasonable cause determination
within 180 days of the filing of the complaint, and on January 15, 2021, the Clerk of the
Commission issued a Notice of Rights

On February 11, 2021, Petitioner filed a Petition for Relief from an Unlawful
Employment Practice, and the case was transmitted to the Division of Administrative Hearings
for the conduct of a formal proceeding.

On April 27, 2021, a final evidentiary hearing was held via Zoom Conference before
Administrative Law Judge W. David Watkins.

Judge Watkins issued a Recommended Order, dated June 28, 2021.
The Commission panel designated below considered the record of this matter and

determined the action to be taken on the Recommended Order.
It should be noted the Recommended Order contains erroneous statements in the

Preliminary Statement section of the Recommended Order. The Recommended Order states that
the Petitioner’s complaint was filed on May 21, 2021. A review of the record shows that the
Petitioner’s complaint was filed on July 2, 2020. It should also be noted that the Recommended
Order erroneously states that the Commission issued a determination of Reasonable Cause on
May 13, 2020. A review of the record shows that a Notice of Rights was issued by the
Commission on January 15, 2021. Lastly, the fourth paragraph of the third page of the
Recommended Order erroneously states the final hearing took place on April 27, 2020.
However, the first paragraph of the Recommended Order states the correct date of the final
hearing which is April 27, 2021.
acceptance of the Administrative Law Judge’s findings of fact nor do the errors affect the

The above-described errors do not affect the Commission’s
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Commission’s acceptance of the Administrative Law Judge’s conclusions of law as stated in
those respective sections of the Administrative Law Judge’s Recommended Order.

Findings of Fact

We find the Administrative Law Judge’s findings of fact to be supported by competent
substantial evidence.

We adopt the Administrative Law Judge’s findings of fact.

Conclusions of Law

We find the Administrative Law Judge’s applicationof the law to the facts to result in a
correct disposition of the matter.

We adopt the Administrative Law Judge’s conclusions of law.

Exceptions

Respondent filed the following exceptions to the Recommended Order:

1. The Commission should reject the Administrative Law Judge’s conclusion of law that
Asurion failed to accommodatePetitioner because it is inconsistent with binding
Eleventh Circuit precedent;

2. The AdministrativeLaw Judge impermissibly considered and relied upon allegations of
fact that are time barred and, therefore,deprived Asurion of a fair hearing and violated its
right to due process;

3. The Administrative Law Judge did not consider Asurion’s countervailing evidence that
disproves Respondent’sdisability discrimination and retaliationclaims;

4. The Administrative Law Judge relied on inadmissible hearsay that was not corroborated
by witness testimony or other evidence.

5. The recommended award of reimbursement for medical expenses is improper because
Petitioner did not present any proof of expenses incurred for mental health services.

The Administrative Procedure Act establishes the extent to which the Commission can
modify or reject a findingof fact or conclusion of law contained in a Recommended Order. It
states,“The agency in its final order may reject or modify the conclusions of law over which it
has substantive jurisdiction and interpretation of administrative rules over which it has
substantivejurisdiction...Rejection or modification of conclusionsof law may not form the basis
for rejection or modification of findings of fact. The agency may not reject or modify findings of
fact unless the agency first determines from a review of the entire record, and states with
particularity in the order, that the findings of fact were not based upon competent substantial
evidence or that the proceedings on which the findings were based did not comply with the
essential requirements of law.” Section 120.57(1)(1),FloridaStatutes (2021).
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Respondent’s exceptions 1, 2, 3, and 4 except to inferences drawn from the evidence
presented and / or credibility determinations made by the Administrative Law Judge.

As to exception number 1, the Administrative Law Judge found that Petitioner had made
several requeststo be reassignedto a position that was less stressful.The AdministrativeLaw
Judge concluded that vacant positions became available, but that Respondent passed over
Petitioner in favor of non-disabled applicants. The AdministrativeLaw Judge concluded that
there was no credible evidence that reassigning Petitioner would have caused Respondent an
undue hardship. Furthermore, the Administrative Law Judge found that Respondent added job
qualifications for an open position that Respondent knew would make Petitioner ineligible for
the open position.

The Commission has stated,“It is well settled that it is the AdministrativeLaw Judge’s
function ‘to consider all of the evidence presented and reach ultimateconclusions
of fact based on competent substantial evidence by resolving conflicts, judging the credibility of
witnesses and drawing permissible inferences therefrom. If the evidence presented supports two
inconsistent findings, it is the Administrative Law Judge’s role to decide between them.’
Beckton v. Department of Children and Family Services. 21
F.A.L.R. 1735, at 1736 (FCHR 1998), citing Maggio v. Martin Marietta Aerospace. 9 F.A.L.R.
2168, at 2171 (FCHR 1986).” Barr v. Columbia Ocala Regional Medical Center. 22 F.A.L.R.
1729, at 1730 (FCHR 1999). Accord, Bowles v. Jackson Countv
Hospital Corporation.FCHR Order No. 05-135 (December 6, 2005), Eaves v. IMT-LB Central
Florida Portfolio.LLC, FCHR Order No. 11-029 (March 17, 2011) and Taylor v. Universal
Studios.FCHR Order No. 14-007 (March 26, 2014).

In addition, it has been stated, “The ultimate question of the existence of discrimination is a
question of fact.” Florida Department of Community Affairsv. Bryant. 586 So. 2d 1205, at 1209
(Fla. 1st DCA 1991). Accord. Colev v. Bay County
Board of County Commissioners.FCHR Order No. 10-027 (March 17, 2010), Eaves, supra, and
Taylor, supra.

For the reasons stated, Exceptions 1, 2, 3, and 4, are rejected.

Regarding Exception 5, the Administrative Law Judge received testimony from Petitioner’s
healthcare provider stating Petitioner had been receiving treatment since the occurrence of a
2017 traumatic event and that approximately 80 percent of the treatment sessions Petitioner
underwent during the first 3 years of her treatment involved Respondent. The mental healthcare
provider also testified that Petitioner’s illness was exacerbated by Respondent and that
Respondent had slowed Complainant’s recovery.The Administrative Law Judge concluded the
discriminatory practicesvisited upon Petitioner by Respondent exacerbated Petitioner’s
disability, for which she rightfully sought mental health counseling, and for which Respondent is
responsible.

Section 760.11(6), Florida Statute. (2021) provides in relevant part, “If the administrative law
judge, after the hearing, finds that a violation of the Florida Civil Rights Act of 1992 has
occurred, the administrative law judge shall issue an appropriate recommended order in
accordance with chapter 120 prohibiting the practice and providing affirmative relief from the
effects of the practice, including back pay.” Therefore,Exception 5 is rejected.
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Order and Remand

Through our adoption of the AdministrativeLaw Judge’s findings of fact and conclusions of
law, as set out above, we find that unlawful discrimination occurred in thismatter in the manner
found by the Administrative Law Judge. In addition,we conclude the case should be remanded
to the Administrative Law Judge for determination of amount of back pay, from the date of
termination,owed to Petitioner, and the cost of mental health services incurred and owed to
Petitioner.

Respondent is hereby ORDERED:

(1) to pay Petitioner back pay from the date of termination; and
(2) to reimburse Petitioner the costs Petitioner incurred for mental health services

Petitioner received as a resultof Respondent’s misconduct.

This matter is REMANDED to the Administrative Law Judge for further proceedings to
determinethe amount of back pay owed to Petitioner and to determinethe amount of the costs
owed to Petitioner for mental health services; and for the Administrative Law Judge to issue a
Supplemental Recommended Order as to those amounts.

^2 , 2021.

AN RELATIONS:FOR THE FLORIDA COMMISSION ON

Commissioner Darrick McGhee, Panel Chairperson;
Commissioner Jay Pichard; and
Commissioner Angela Primiano

Filed thisc3o day of
in Tallahassee,Florida.

TClerk
Commission on Human Relations
4075 Esplanade Way, Room 110
Tallahassee, FL 32399
(850) 488-7082
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Copies furnished to:

Annmarie Wolny
W4598 County Road RR
Random Lake, WI 53075

Asurion
c/o Casey M. Duhart, Esquire,
Mark W. Peters, Esquire, and
Flynne M. Dowdy, Esquire
Waller Lansden Dortch & Davis, LLP
Nashville City Center 511 Union Street-Suite 2700
Nashville, TN 37219

W. David Watkins,AdministrativeLaw Judge, DOAH

John Scotese, Legal Advisor for Commission Panel

I HEREBY CERTIFY that a conrof the foregoing has been mailed to the above listed
addressees this ( 39 day of 2021.

By:
Clerk of the Commission
Florida Commission on Human Relations




