
i£

4iQ

**/,5-STATE OF FLORIDA
COMMISSION ON HUMAN RELATIONS A

K

C/A
t J3 >

SHERMAN L. THOMAS EEOC Case No. 15DA200?

Petitioner, FCHR Case No. 2006-02100

DOAH Case No. 07-2871v.

PROGRESS ENERGY FLORIDA, INC., FCHR Order No. 08-023

Respondent.

FINAL ORDER DISMISSING PETITION FOR
RELIEF FROM AN UNLAWFUL EMPLOYMENT PRACTICE

This matter is before the Commission for consideration of the Recommended Order, dated
January 30, 2008, issued in the above-styled matter by Administrative Law Judge P. Michael
Ruff.

Pursuant to notice, public deliberations were held on April IQ, 2008, by means of
Communications Media Technology (namely, telephone) before this panel of Commissioners.
The public access point for these telephonic deliberations was the Office of the Florida
Commission on Human Relations, 2009 Apalachee Parkway, Suite 100, Tallahassee, Florida,
32301. At these deliberations, the Commission panel determined the action to be taken on the
Recommended Order.

Findings of Fact and Conclusions of Law

Judge Ruff recommended that the Commission dismiss the matter because the Complaint
of Discrimination was not timely filed. Recommended Order, 18. Specifically, Judge Ruff
found that Petitioner was terminated from employment on February 15, 2005, and that even using
the date Petitioner maintains the Complaint of Discrimination was filed, August 2, 2006, the
Complaint of Discrimination was filed more than 365 days after the alleged last discriminatory
act. Recommended Order, f 6, f 7,115, and f 18.

Judge Ruff recognized that the doctrine of “equitable tolling” can sometimes excuse the
late filing of a Complaint of Discrimination because of extraordinary circumstances that are both
beyond a Petitioner’s control and unavoidable even with diligence (Recommended Order, 13
through f 15), but that the doctrine did not apply in this instance, noting that the “Petitioner
failed to file a timely complaint regarding the February 15, 2005, termination due to a lack of due
diligence, rather than extraordinary circumstances that were out of his control or were
unavoidable.” Recommended Order, f 15.
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We note that with regard to “equitable tolling” of the 365-day time period for filing a
Complaint of Discrimination under the Florida Civil Rights Act of 1992, a Florida District Court
of Appeal reviewing a case brought under the Act has stated, “the only acts or circumstances that
will toll a limitations period are those enumerated in Section 95.051(2)...” Greene v. Seminole
Electric Cooperative. Inc.. 701 So. 2d 646, at 648 (Fla. 5th DCA 1997); accord Gonima v.
Manatee County School Bd.„ 2007 WL 1222577 (M.D. Fla. 2007), and Cunningham v. Pinellas
County Sheriffs Dent.. 2000 WL 641601 (M.D. Fla. 2000).

A review of Section 95.051, Florida Statutes (2007), indicates that none of the reasons set
out therein are applicable to this case.

With these comments regarding “equitable tolling,” we adopt the Administrative Law
Judge’s findings of fact and conclusions of law, and conclude that the matter should be
dismissed, as recommended by the Administrative Law Judge.

Exceptions

Petitioner filed exceptions to the Administrative Law Judge’s Recommended Order in a
document entitled, “Petitioner’s ‘Exceptions’ to Recommended Order,” received by the
Commission on February 8, 2008. The Commission also received “ex parte” communications
from the Petitioner in the form of letters to the Clerk of the Commission on February 8, 2008,
and February 11, 2008. Finally, the Commission received from the Petitioner on February 15,
2008, a document entitled “Petitioner’s ‘Exceptions’ to Recommended Order - II.”

The first document cited above contains 9 numbered paragraphs.
Paragraph 1 appears to except to the conclusion that the Complaint of Discrimination was

not timely filed. We have adopted the Administrative Law Judge’s findings of fact and
conclusions of law leading to the ultimate conclusion that the Complaint of Discrimination was
not timely, and, therefore, this exception is rejected.

Paragraphs 2 through 8 appear to except to facts found related to employment actions that
were concluded to be untimely, as well as complaints about how Respondent and Petitioner’s
attorney handled the arbitration of these events, none of which is dispositive of this matter given
that we have concluded that the Complaint of Discrimination in the matter was not timely filed.
These exceptions are rejected.

Paragraph 9 is not an exception, but merely a request to the Clerk of the Commission that
the matter be expedited, and, consequently, this paragraph is rejected as an exception.

With regard to the ex parte communications, both of which were published by the
Commission to the Respondent on February 14, 2008, the letter received by the Commission on
February 8, 2008, appears to, again, simply request that the matter be expedited, and therefore
this letter is rejected as an exception. The letter received by the Commission on February 11,
2008, again appears to except to facts found related to employment actions that were concluded
to be untimely, as well as complaints about how Respondent and Petitioner’s attorney handled
the arbitration of these events, none of which is dispositive of this matter given our conclusion



FCHR Order No. 08-023
Page 3

that the Complaint of Discrimination in the matter was not timely filed. The exceptions raised in
this letter are rejected.

Finally, with regard to the exceptions document received by the Commission on February
15, 2008, this document is an attempt to insert into the record additional documents that were not
placed in evidence before the Administrative Law Judge. The Commission’s reviews of
Recommended Orders are “nonevidentiary” proceedings. In other words, the record as it was
developed before the Administrative Law Judge is reviewed by the Commission. The
Commission does not accept additional evidence not entered by the Administrative Law Judge.
To the extent this document is an “exception,” it is rejected.

Dismissal

The Petition for Relief and Complaint of Discrimination are DISMISSED with prejudice.
The parties have the right to seek judicial review of this Order. The Commission and the

appropriate District Court of Appeal must receive notice of appeal within 30 days of the date this
Order is filed with the Clerk of the Commission. Explanation of the right of appeal is found in
Section 120.68, Florida Statutes, and in the Florida Rules of Appellate Procedure 9.110.

DONE AND ORDERED this 14th

FOR THE FLORIDA COMMISSION ON HUMAN RELATIONS:
April 2008.day of

Commissioner Donna Elam, Panel Chairperson;
Commissioner Onelia A. Fajardo; and
Commissioner Billy Whitefox Stall

Filed this 14th day of April 2008,
in Tallahassee, Florida.

1*0
Violet Crawford, Clerk
Commission on Human Relations
2009 Apalachee Parkway, Suite 100
Tallahassee, FL 32301
(850) 488-7082
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NOTICE TO COMPLAINANT / PETITIONER

As your complaint was filed under Title VII of the Civil Rights Act of 1964, which is
enforced by the U.S. Equal Employment Opportunity Commission (EEOC), you have the right to
request EEOC to review this Commission’s final agency action. To secure a “substantial weight
review” by EEOC, you must request it in writing within 15 days of your receipt of this Order.
Send your request to Miami District Office (EEOC), One Biscayne Tower, 2 South Biscayne
Blvd., Suite 2700, 27th Floor, Miami, FL 33131.

Copies furnished to:

Sherman L. Thomas
Post Office Box 711
Apalachicola, FL 32329-0711

Progress Energy Florida, Inc.
c/o Thomas Martin Gonzalez, Esq.
Thompson, Sizemore & Gonzalez, P.A.
201 North Franklin Street, Suite 1600
Tampa, FL 33602

P. Michael Ruff, Administrative Law Judge, DOAH

James Mallue, Legal Advisor for Commission Panel

I HEREBY CERTIFY that a copy of the foregoing has been mailed to the above listed
addressees this 14th day of April 2008.

By:
Clerk of the Commission
Florida Commission on Human Relations




