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- r~KENNETH ARUGU,
Hit

Petitioner,

DOAH Case No. 06-1985v.

BROWARD COUNTY SHERIFF’S
OFFICE,

FCHR Order No. 07-071

Respondent.

FINAL ORDER DISMISSING PETITION FOR
RELIEF FROM AN UNLAWFUL EMPLOYMENT PRACTICE

This matter is before the Commission for consideration of the Recommended Order, dated
October 8, 2007, issued in the above-styled matter by Administrative Law Judge Harry L.
Hooper.

Pursuant to notice, public deliberations were held on December 12, 2007, by means of
Communications Media Technology (namely, telephone) before this panel of Commissioners.
The public access point for these telephonic deliberations was the Office of the Florida
Commission on Human Relations, 2009 Apalachee Parkway, Suite 100, Tallahassee, Florida,
32301. At these deliberations, the Commission panel determined the action to be taken on the
Recommended Order.

Findings of Fact and Conclusions of Law

The Administrative Law Judge found that Petitioner failed to appear at the scheduled
administrative hearing in the matter, and, therefore, “Mr. Arugu did not meet his burden of
showing that a discriminatory reason, more likely than not, motivated the decision to discharge
him.” Recommended Order, 27 and ^ 31.

Commission panels have concluded that when a Petitioner fails to appear at the scheduled .
administrative hearing in their case, they fail to meet their burden of proof, and the Petition for
Relief should be dismissed. See, e.g., West v. Sembler Corporation, d/b/a Bay Walk, FCHR
Order No. 07-037 (June 15, 2007), Chaney, et al. v. Robert Buckner & Associates. FCHR Order
No. 06-092 (November 13, 2006), and Prek v. Workforce Central Florida. FCHR Order No. 06-
079 (September 18, 2006).

We adopt the Administrative Law Judge’s finding that Petitioner failed to appear at the
scheduled administrative hearing in the matter and adopt the Administrative Law Judge’s
conclusion of law that Petitioner failed to meet his burden of proof and that, consequently, the
matter should be dismissed.
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Exceptions

Petitioner filed exceptions to the Administrative Law Judge’s Recommended Order in a
document entitled, “Petitioner’s Exceptions to Recommended Order,” received by the
Commission on October 23, 2007. The exceptions document contains 25 numbered paragraphs.

Petitioner’s primary exception (as reflected in paragraphs 1 through 18 of the exceptions
document) is that Petitioner’s counsel filed with the Division of Administrative Hearings
(DOAH) a notice of intent to file a Petition in an appellate court in this matter the day before the
scheduled hearing, that Petitioner’s counsel talked with Respondent’s counsel who allegedly
indicated that he felt a stay was in effect and he was not going to attend the hearing, and that
Petitioner’s counsel also stated that he was not going to attend the hearing. (In a response to the
exceptions, Respondent’s counsel denies indicating to Petitioner’s counsel that he was not going
to attend the hearing.)

A review of DOAH’s docket sheet for this case on DOAH’s web site indicates that on
August 21, 2007, the day before the scheduled August 22, 2007, hearing on this matter,
Petitioner filed with DOAH a document entitled “Notice of Certiorari Petition, and Suggestion of
Stay.” The electronic docket of the Fourth District Court of Appeal indicates that a Petition was
filed on August 22, 2007, and the matter was subsequently dismissed by the Fourth District Court
of Appeal on September 11, 2007. The DOAH docket sheet for this case indicates that DOAH
received notice that an appeal actually had been filed on August 27, 2007, in a document
received from the Fourth District Court of Appeal, five days after the conduct of the formal
proceeding in this matter.

In our view, this case was noticed for hearing and Petitioner failed to appear. In the
absence of an order from the Administrative Law Judge staying the matter, the noticed hearing
was still pending. A conversation between the parties’ counsel, the content of which is not
agreed upon by the parties’ counsel, is not a basis to not appear. Further, while the notice of
intent to file an appeal appears to have been before the Administrative Law Judge on the day of
the final hearing, actual notice that an appeal had been filed does not appear to have been
received by DOAH until August 27, 2007, five days after the hearing. It is also noted that, while
there appears to be no “stay” order issued by DOAH, the Recommended Order was not issued
until October 8, 2007, after the appeal had been dismissed by the Fourth District Court of Appeal
on September 11, 2007.

The Administrative Law Judge made a finding of fact that Petitioner did not appear at the
final hearing, a finding that Petitioner does not appear to dispute in its exceptions.

With regard to the review of the findings of fact of an Administrative Law Judge, the
Administrative Procedure Act states, “The agency may not reject or modify the findings of fact
unless the agency first determines from a review of the entire record, and states with particularity
in the order, that the findings of fact were not based upon competent substantial evidence or that
the proceedings on which the findings were based did not comply with essential requirements of
law.” Section 120.57(11(11. Florida Statutes (2007!.
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Petitioner’s exceptions as to the conduct of the proceeding on August 22, 2007, are
rejected.

Paragraphs 19 through 25 talce issue with facts found in the Recommended Order that, in
our view, are of no consequence given the finding that Petitioner failed to appear and meet his
burden of proof.

These exceptions are rejected.

Dismissal

The Petition for Relief and Complaint of Discrimination are DISMISSED with prejudice.
The parties have the right to seek judicial review of this Order. The Commission and the

appropriate District Court of Appeal must receive notice of appeal within 30 days of the date this
Order is filed with the Clerk of the Commission. Explanation of the right of appeal is found in
Section 120.68, Florida Statutes, and in the Florida Rules of Appellate Procedure 9.110.

DONE AND ORDERED this 17th day of December
FOR THE FLORIDA COMMISSION ON HUMAN RELATIONS:

, 2007.

Commissioner Donna Elam, Panel Chairperson;
Commissioner Gayle Cannon; and
Commissioner Billy Whitefox Stall

Filed this 17th day of .
in Tallahassee, Florida.

December

A
Violet Crawford, Clerl?
Commission on Human Relations
2009 Apalachee Parkway, Suite 100
Tallahassee, FL 32301
(850) 488-7082

NOTICE TO COMPLAINANT / PETITIONER

As your complaint was filed under Title VII of the Civil Rights Act of 1964, which is
enforced by the U.S, Equal Employment Opportunity Commission (EEOC), you have the right to
request EEOC to review this Commission’s final agency action. To secure a “substantial weight
review” by EEOC, you must request it in writing within 15 days of your receipt of this Order.
Send your request to Miami District Office (EEOC), One Biscayne Tower, 2 South Biscayne
Blvd., Suite 2700, 27th Floor, Miami, FL 33131.
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Copies furnished to:

Kenneth Arugu
c/o Odiator Arugu, Esq.

• The Florida Law Firm, PLC
1510 E. Colonial Drive, Suite 303
Orlando, FL 32803

Broward County Sheriffs Office
c/o Harry O. Boreth, Esq.
Glasser, Boreth & ICleppin
8751 West Broward Boulevard, Suite 105
Plantation, FL 33324

Harry L. Hooper, Administrative Law Judge, DOAH

James Mallue, Legal Advisor for Commission Panel

I HEREBY CERTIFY that a copy of the foregoing has been mailed to the above listed
addressees this 17th day of December . 2007.

By: r'AA.IA1 ( j_ jin
Clerk of the Commission
Florida Commission on Human Relations




