
STATE OF FLORIDA 

COMMISSION ON HUMAN RELATIONS 

 

OGHENERHORO BAMAWO, ) EEOC Case No. NONE 

Petitioner, ) FCHR Case No. 21-02010 

 ) DOAH Case No. 02-003786 

vs. ) FCHR Order No. 07-036 

 )  

DEPARTMENT OF CORRECTIONS, )  

Respondent )  

 

ORDER DENYING PETITIONER’S “MOTION TO VACATE FINAL ORDER FCHR 

120. BASED ON NEWLY DISCOVERED EVIDENCE AND FILING OF LATE 

TRANSCRIPT. RULE 1.540(B)(4) 

This matter is before the Commission for consideration of Petitioner’s “Motion to Vacate Final order FCHR 120. Based 
on Newly Discovered Evidence and Filing of Late Transcript. Rule 1.540(B)(4),” represented by Petitioner to be mailed 
to the Commission and Respondent on March 16, 2007, but seemingly received by the Commission on April 2, 2007. 

The Commission issued its final order in this matter (FCHR Order No. 04-120), adopting the Administrative Law 
Judge’s finding that no unlawful employment practice occurred, on September 20, 2004. This Order was affirmed by 
the District Court of Appeal of Florida, Third District, in an opinion filed October 5, 2005.  
 
Ruling on Motion  
 
Petitioner’s motion indicates that the newly discovered evidence on which the request to vacate the Commission’s 
Final Order is based, is “that newly discovered evidence revealed that the respondent Florida Department of 
Corrections failed to file a written response to petitioner [sp] EXCEPTIONS that were filed on October 9, 2003. That 
respondent was quick to rush at the telephonic case deliberation held on August 31, 2004 and objected on the ground 
that no transcript was filed. Such an objection could have been raised prior to the case deliberation should the 
respondent had [sp] file a written response and followed the laws prior to deliberation.” 
 
We note the following: 
 
First, there is no obligation on the part of a Respondent to file a response to a Petitioner’s exceptions to a 
Recommended Order. The rules governing these proceedings clearly reflect that responses to exceptions “may” be 
filed. See Fla. Admin. Code R. 28-106.217(2), indicating that, “Any party may file responses to another party’s 
exceptions within 10 days from the date the exceptions were served [emphasis added].” Second, it is the 
responsibility of the party who needs to have a transcript of the proceeding before the Administrative Law Judge 
filed with the Commission to make sure that this is accomplished. It is not the responsibility of the opposing side to 
indicate to the party filing exceptions that a transcript is needed. With regard to findings of fact set out in 
Recommended Orders, the Administrative Procedure Act states, “The agency may not reject or modify the findings 
of fact unless the agency first determines from a review of the entire record , and states with particularity in the 
order, that the findings of fact were not based on competent substantial evidence or that the proceedings on which 



the findings were based did not comply with the essential requirements of law [emphasis added].” Section 
120.57(1)(l), Florida Statutes (2005). In the absence of a transcript of the proceeding before the Administrative Law 
Judge, the Recommended Order is the only evidence for the Commission to consider. See, National Industries, Inc. 
v. Commission on Human Relations, et al., 527 So. 2d 894, at 897, 898 (Fla. 5th DCA 1988). 
 
Third, the motion does not present any information that would suggest the Commission’s review of Petitioner’s 
exceptions to the Recommended Order would have had a different result had the Commission had a transcript of 
the proceeding before the Administrative Law Judge before it at the time it reviewed Petitioner’s exceptions.  
 
Fourth, the Florida Rules of Civil Procedure, cited by Petitioner, are not applicable to administrative proceedings, but 
can be used for guidance. See Author’s Comments – 1967 to Fla. R. Civ. P. 1.010, Scope and Title of Rules. The 
applicable rule states that to vacate an order on the basis of newly discovered evidence, the motion must be made 
“not more than 1 year after the judgment, decree, order, or proceeding was entered or taken.” Fla. R. Civ. P. 
1.540(b)(2). The motion currently before the Commission was filed well outside this time frame. 
 
Finally, the Florida Rules of Civil Procedure provision cited by Petitioner (Fla. R. Civ. P. 1.540(b)(4)) deals with 
judgments or decrees that are void. The Commission’s final order in this matter (FCHR Order No. 04-120) is not void. 
To the contrary, it was upheld by the District Court of Appeal of Florida, Third District. 
 
For the above-stated reasons, Petitioner’s motion to vacate Florida Commission on Human Relations Order No. 04-
120 is DENIED. 

DONE AND ORDERED this 4th day of June, 2007 
FOR THE FLORIDA COMMISSION ON HUMAN RELATIONS: 

 
Commissioner Gayle Cannon; and 
Commissioner Keith Roberts; and 
Commissioner Shahrukh S. Dhanji; 

Filed this 4th day of June, 2007, 
in Tallahassee, Florida 

/s/ 

Violet Crawford, Clerk 
Commission on Human Relations 
4075 Esplanade Way, Room 110 
Tallahassee, FL 32399 
(850) 488-7082 

Copies furnished to: 
 
Oghenerhoro Bamawo, 0387396 
Turner Guilford Knight Correctional Center 
7000 N.W. 41st Street, K82 
Miami, FL 33166 

Department of Corrections 
c/o Mark Simpson, Esq. 
Assistant General Counsel 
2601 Blair Stone Road 
Tallahassee, FL 32399 
 



, Administrative Law Judge, DOAH 

James Mallue, Legal Advisor for Commission Panel 

 

By: /s/ 

Violet Crawford,  
Clerk of the Commission 
Florida Commission on Human Relations 

 




