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MARK BROCKMAN,

Petitioner, FCHR Case No. 2004-21914

DOAH Case No. 05-0928v.

UNIVERSITY OF MIAMI-BASCOM
PALMER EYE INSTITUTE,

FCHR Order No. 06-025

Respondent.

FINAL ORDER DISMISSING PETITION FOR
RELIEF FROM AN UNLAWFUL EMPLOYMENT PRACTICE

This matter is before the Commission for consideration of the Recommended Order of
Dismissal, dated May 12, 2005, issued in the above-styled matter by Administrative Law Judge
Stuart M. Lemer.

This is the third time this case has come before a Commission panel. In an order issued
July 20, 2005, Commissioners Craig, Paige and Saliba dismissed the Petition for Reiief, adopting
the Administrative Law Judge’s finding that Petitioner’s Complaint of Discrimination was not
timely filed. This order reflected, among other things, that Petitioner had not filed exceptions to
the Recommended Order of Dismissal. In fact, Petitioner had filed exceptions to the
Recommended Order of Dismissal, but had mistakenly filed them with the Division of
Administrative Hearings instead of with the Commission. Petitioner moved that the
Commission’s order be set aside and Petitioner’s exceptions be considered by the Commission.
Petitioner also appealed the case to the District Court of Appeal of Florida, Fourth District.
Upon receiving notice of the appeal, the Commission placed the case in abeyance, without ruling
on Petitioner’s motion, pending the outcome of the appeal. The appeals court relinquished
jurisdiction to the Commission to rule on Petitioner’s motion to set aside the Commission’s
earlier order dismissing the matter, and in an order issued November 21, 2005, Commissioners
Craig, Elam and Singer granted Petitioner’s motion, indicating that a deliberation hearing would
be noticed in the future to consider Petitioner’s exceptions and the Recommended Order of
Dismissal. On December 20, 2005, the appeals court issued an order dismissing the appeal,
thereby clearing the way for the Commission to proceed with the case as it currently comes
before it.

Pursuant to notice, public deliberations were held on March 14, 2006, by means of
Communications Media Technology (namely, telephone) before this panel of Commissioners.
The public access point for these telephonic deliberations was the Office of the Florida
Commission on Human Relations, 2009 Apalachee Parkway, Suite 100, Tallahassee, Florida,
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32301. At these deliberations, the Commission panel determined the action to be taken on the
Recommended Order of Dismissal.

Findings of Fact and Conclusions of Law

Judge Lemer’s order recommends the Commission dismiss the Complaint of
Discrimination filed in this matter as untimely.

Judge Lemer conducted an evidentiary hearing on the issue of the timeliness of the
Complaint of Discrimination on May 5, 2005.

The Commission’s file does not contain a transcript of this proceeding before the
Administrative Law Judge.

In the absence of a transcript of the proceeding before the Administrative Law Judge, the
Recommended Order is the only evidence for the Commission to consider. National Industries.
Inc, v. Commission on Human Relations, et al.. 527 So. 2d 894, at 897, 898 (Fla. 5th DCA
1988). Accord, Beach-Gutierrez v. Bay Medical Center. FCHR Order No. 05-011 (January 19,
2005), and Waaser v. Streit’s Motorsnorts. FCHR Order No. 04-157 (November 30, 2004).

Consequently, we are compelled to adopt the Administrative Law Judge’s findings of fact,
including the finding that the Complaint of Discrimination was not timely filed, and the
Administrative Law Judge’s recommendation that the Complaint of Discrimination be dismissed.

Exceptions

Petitioner filed three numbered exceptions to the Administrative Law Judge’s
Recommended Order of Dismissal.

Petitioner suggests that the doctrine of equitable tolling applies to excuse the late filing in
this instance, and the first numbered exception takes issue with the Administrative Law Judge’s
application of the doctrine of equitable tolling, as set out in paragraph 30 of the Recommended
Order of Dismissal. Petitioner argues that the Administrative Law Judge’s conclusion that the
case of Greene v. Seminole Electric Cooperative. Inc.. 701 So. 2d 646 (Fla. 5th DCA 1997),
requires that only the situations set out in Section 95.051(1), Florida Statutes, operate to
equitably toll a statute of limitations essentially renders meaningless the Supreme Court of
Florida’s decision in Machules v. Department of Administration. 523 So. 2d 1132 (Fla. 1988),
which indicated that the tolling doctrine has been applied when the plaintiff has been misled or
lulled into inaction, has in some extraordinary way been prevented from asserting his rights, or
has timely asserted his rights mistakenly in the wrong forum, despite having acted with
reasonably prudent regard for his rights.

Besides stating his interpretation as to the application of Greene, supra, the Administrative
Law Judge also indicated that even if Greene were ignored and the Machules criteria applied to
this case, Petitioner’s complaint of discrimination would still be viewed as untimely since
Petitioner has not established the existence of the required “extraordinary circumstances”
FCHR Order No. 06-025



Page 3

necessary to merit application of the doctrine of equitable tolling (Recommended Order of
Dismissal, If 38) and that given the preprinted language on the Questionnaire indicating that it
was not a charge of discrimination it cannot be said that Petitioner acted “with a reasonably
prudent regard for his rights” (Recommended Order of Dismissal, f 39).

In our view, the Administrative Law Judge’s application of Greene is appropriate for cases
like the instant case, which have at issue the timeliness of a Complaint of Discrimination, but is
not appropriate for cases dealing with the timeliness of a Petition for Relief / Request for
Administrative Hearing. In those cases, the principles ofMachules apply. Accord Clardv v.
Department of Corrections. FCHR Order No. 05-015 (January 31, 2005).

This exception is rejected.
Petitioner’s second numbered exception takes exception to Recommended Order of

Dismissal, paragraph 36, for the same reasons set out in the first exception. Recommended
Order of Dismissal, paragraph 36, indicates that no acts or circumstances to justify the tolling of
the time to file the Complaint of Discrimination, as set out in Section 95.051, Florida Statutes.
has been proved, and that equitable estoppel could hot apply, also, since no evidence was
presented to support a finding that Respondent was responsible for Petitioner’s missing the
deadline for filing his charge.

For reasons set out in the discussion of Petitioner’s first exception, above, this exception is
rejected.

Petitioner’s third numbered exception takes exception to the conclusions of law found at
paragraphs 38 and 39 of the Recommended Order of Dismissal.

Petitioner argues that the Machules doctrine of equitable tolling applies in this case.
The Administrative Law Judge found facts that indicate that even if Machules did apply in

the instant case, the facts are such that Petitioner would not be entitled to equitable tolling relief.
Recommended Order, 38 and139. Petitioner’s argument takes issue with the facts found and
inferences drawn from the evidence presented by the Administrative Law Judge in this regard,
and suggests that facts exist to justify the application of equitable tolling under the Machules
principles.

The Commission has stated, “It is well settled that it is the Administrative Law Judge’s
function ‘to consider all of the evidence presented and reach ultimate conclusions of fact based
on competent substantial evidence by resolving conflicts, judging the credibility of witnesses and
drawing permissible inferences therefrom. If the evidence presented supports two inconsistent
findings, it is the Administrative Law Judge’s role to decide between them.’ Beckton v.
Department of Children and Family Services. 21 F.A.L.R. 1735, at 1736 (FCHR 1998), citing
Maggio v. Martin Marietta Aerospace. 9 F.A.L.R. 2168, at 2171 (FCHR 1986).” Barr y.
Columbia Ocala Regional Medical Center. 22 F.A.L.R. 1729, at 1730 (FCHR 1999).

In addition, Petitioner suggests that the doctrine of “excusable neglect” should apply to this
case to excuse the late filing of the Complaint of Discrimination. It appears that “excusable
neglect” is not available to excuse late filings in administrative proceedings. See Cann v.
Department of Children and Family Services. 813 So. 2d 237 (Fla. 2nd DCA 2002), which a
Commission panel in Clardv v. Department of Corrections. FCHR Order No. 04-093 (August 4,
FCHR Order No. 06-025



Page 4

2004), cited for the proposition that “recent cases have rejected the application of an excusable
neglect standard in overcoming the failure to file timely a petition for an administrative hearing.”

This exception is rejected.

Dismissal

The Petition for Relief and Complaint of Discrimination are DISMISSED with prejudice.
The parties have the right to seek judicial review of this Order. The Commission and the

appropriate District Court of Appeal must receive notice of appeal within 30 days of the date this
Order is filed with the Clerk of the Commission. Explanation of the right of appeal is found in
Section 120.68, Florida Statutes, and in the Florida Rules of Appellate Procedure 9.110.

DONE AND ORDERED this 16th day of
FOR THE FLORIDA COMMISSION ON HUMAN RELATIONS:

March , 2006.

Commissioner Keith Roberts, Panel Chairperson-
Commissioner Gayle Cannon; and
Commissioner Shahrukh S. Dhanji

Filed this 16th day of
in Tallahassee, Florida.

March , 2006,

YM>
Violet Crawford, Clerk U
Commission on Human Relations
2009 Apalachee Parkway, Suite 100
Tallahassee, FL 32301
(850) 488-7082

Copies furnished to:

Mark Brockman
c/o Alan C. Espy, Esq.
3300 PGA Boulevard, Suite 630
Palm Beach Gardens, FL 33410
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University of Miami-Bascom Palmer Eye Institute
c/o Elizabeth P. Johnson, Esq.'
c/o Timothy O. Schranck, Esq.
Fowler White Burnett, P.A.
1395 Brickell Avenue, 14th Floor
Miami, FL 33131

Stuart M. Lemer, Administrative Law Judge, DOAH

James Mallue, Legal Advisor for Commission Panel

I HEREBY CERTIFY that a copy of the foregoing has been mailed to the above listed
iL

addressees this 16 day of March , 2006.

By:
Clerk of the Commission
Florida Commission on Human Relations




