
STATE OF FLORIDA 

COMMISSION ON HUMAN RELATIONS 

 

RAMURIEL A. ORLINO, ) EEOC Case No. NONE 

Petitioner, ) FCHR Case No. 2004-22031 

 ) DOAH Case No. 05-002171 

vs. ) FCHR Order No. 06-017 

 )  

JUPITER MEDICAL CENTER, )  

Respondent )  

 

ORDER REMANDING PETITION FOR RELIEF FROM AN UNLAWFUL 

EMPLOYMENT PRACTICE 

This matter is before the Commission for consideration of the “Corrected Due to Scrivener’s Error Order Granting 
Motion to Dismiss, Relinquishing Jurisdiction, and Closing File,” dated December 7, 2005, issued in the above-styled 
matter by Administrative Law Judge Michael M. Parrish. 

Findings of Facts and Conclusions of Law 

Judge Parrish’s order reflects that the matter was before him on Respondent’s Motion for Summary Final Order. The 
Administrative Law Judge found that Respondent’s argument in the motion was that the case should be dismissed 
because Petitioner admitted again and again during his deposition that the Respondent did not discriminate against 
him on the basis of his race, and that once a Petitioner has admitted under oath that there was no discrimination of 
the type complained about, there is nothing further that needs to be heard. The Administrative Law Judge noted 
that Petitioner opposes the motion. 
 
 The Administrative Law Judge noted that Petitioner did not dispute the accuracy of his sworn testimony at 
his deposition, and that “[t]hat undisputed testimony provides the basis for the relief sought in Respondent’s motion, 
and nothing in Petitioner’s opposition to the motion casts any doubt on the accuracy of Petitioner’s admissions in 
his sworn deposition testimony.” 
 
 Ultimately, the Administrative Law Judge concluded, “Inasmuch as the Petitioner has admitted that the 
Respondent did not discriminate against him on the basis of his race, no dispute of material fact exists because, by 
reason of such admission, all other facts alleged in the Petition for Relief are immaterial. Accordingly, pursuant to 
Section 120.57(1)(i), Florida Statutes, the petition in this case should be dismissed, and the file of the Division of 
Administrative Hearings should be closed,” and that “the case is hereby relinquished to the Florida Commission on 
Human Relations for such further proceedings pursuant to Section 120.57(2), Florida Statutes, as may be necessary 
and appropriate.” 
 
 In the “Endnotes” section of the order, the Administrative Law Judge stated, “During the course of his sworn 
testimony under oath at his deposition, the Petitioner consistently stated that he did not believe that any of the 
employer’s conduct was because of the Petitioner’s race, that he had not been discriminated against because of his 



race, and that his race had nothing to do with the employer conduct he was complaining about,” and that, “[n]o 
provision for leave to amend the petition has been made, because there is no amendment to the petition which 
would cure the reasons for which it must be dismissed. In any event, the dismissal in this case is occasioned not by 
any deficiency in the petition itself, but by the fact that the Petitioner’s own admissions are inconsistent with the 
allegations in the charge and in the petition for relief.” 
 
 We conclude, contrary to the Administrative Law Judge, that that the record reflects that a dispute of 
material fact does exist and that the need for a formal administrative hearing on the matter has not been eliminated 
by the current state of the record. 
 
 The section of the Administrative Procedure Act relied on by the Administrative Law Judge in relinquishing 
jurisdiction to the Commission states, “When in any proceeding conducted pursuant to this subsection, a dispute of 
material fact no longer exists, any party may move the administrative law judge to relinquish jurisdiction to the 
agency. In ruling on such a motion, the administrative law judge may consider the pleadings, depositions, answers 
to interrogatories, and admissions on file, together with supporting and opposing affidavits, if any. If the 
administrative law judge enters an order relinquishing jurisdiction, the agency may promptly conduct a proceeding 
pursuant to subsection (2) [relating to additional procedures applicable to hearings not involving disputed issues of 
material fact], if appropriate, but the parties may not raise any issues of disputed fact that could have been raised 
before the administrative law judge.” Section 120.57(1)(i), Florida Statutes (2005).  
 
 It has been stated, “If the agency’s action will determine the substantial interests of a party and there are 
disputed issues of material fact, a party is entitled to a formal proceeding under section 120.57(1). A person may 
waive the right to a section 120.57(1) hearing by electing an informal hearing under section 120.57(2). Absent a 
waiver, an informal proceeding under section 120.57(2) is appropriate when the substantial interests of a party are 
determined but no material facts are in dispute. However, if it becomes apparent during the course of an informal 
proceeding under section 120.57(2) that material facts are in dispute, a formal hearing should be convened, and 
evidence that may have been obtained during the informal hearing may be considered in the formal hearing 
[citations omitted throughout the quoted material].” Meller v. Florida Real Estate Commission, 902 So. 2d 325, at 
327 (Fla. 5th DCA 2005). 
 
 If “the record at bar clearly reveals the existence of disputed factual issues,” a formal hearing pursuant to 
section 120.57(1) is appropriate. Mixon v. Department of State, Division of Licensing, 686 So. 2d 755 (Fla. 1st DCA 
1997). If a disputed issue of material fact is “evident,” a formal hearing pursuant to section 120.57(1) is appropriate. 
Meller, supra. If the Commission disagrees with the determination of an Administrative Law Judge that no dispute of 
material fact exists, the appropriate action for the Commission to take is to remand the case to the Administrative 
Law Judge for further proceedings on the Petition for Relief. See, Thornhill v. Watkins, et al., FCHR Order No. 01-073 
(February 11, 2002). 
 
 In the instant case, the Respondent, in its motion, and the Administrative Law Judge, in his order, focus on 
statements made by the Petitioner in his deposition that he was not discriminated against on the basis of race, and 
conclude that because of those statements, no disputed issue of fact exists in the case since Petitioner’s allegations 
are that he was discriminated against on the basis of race.  
 
 We would agree that these statements seem to suggest that Petitioner does not believe that direct evidence 
of race discrimination exists. However, a review of Petitioner’s deposition, in our view, seems to suggest disputed 
issues of material fact, namely, whether circumstantial evidence suggests that Petitioner was discriminated against 
on the basis of race.  
 
 In our view it is “evident” that “the record at bar clearly reveals the existence of disputed factual issues.” 
Meller, supra, and Mixon, supra. 
 



 For example, on page 28, line 12, of the Petitioner’s deposition transcript, Petitioner is asked “Do you think 
you can prove you were discriminated against?” Petitioner answered, “Yeah, unfair labor practice that leads to 
discrimination, yes.” In our view, this seems to suggest that Petitioner feels he can prove discrimination by 
circumstantial evidence through the proof of facts from which a finder of fact could infer discrimination. 
 
 On page 57 of the Petitioner’s deposition transcript, beginning at line 1, Petitioner is asked “I’m simply trying 
to find out whether you believe you were discriminated against. So see if you can answer yes or no, and then we’ll 
take it from there. Do you believe that in the three or so years that you worked at Jupiter Medical Center, that you 
were ever discriminated against by Jupiter Medical Center?” Petitioner answered, at line 7, “Yes. With all this 
incident, yeah.” Petitioner is then asked, beginning at line 8, “So you think these incidents that you reported in the 
petition for relief that’s Bates stamped pages 004 through 006, that those episodes constitute discrimination against 
you.” Petitioner responds, beginning at line 10 and ending at line 14, “Yeah – It’s leading to that.” Again, in our view, 
it seems “evident” that Petitioner believes that the incidents referred to in the exchange could give rise to the 
inference of discrimination.  
 
 On page 63 of the Petitioner’s deposition transcript Petitioner’s questioner states, beginning at line 6, “Okay. 
So, so far the four things we’ve got that you say are unfair labor practices are the salary, John Lambaise’s thirty-eight 
more cents, your 2003 evaluation by Kathy Rogers, not writing up Susie Goldstein, Kathy Rogers charging you with 
insubordination for punching in improperly when others were doing the same thing. Any other things that you 
believe constitute unfair labor practices on the part of Jupiter Medical Center?” In our view, regardless of the 
characterization by a pro se Petitioner of a particular practice as “discrimination” or an “unfair labor practice,” at the 
very least, the incident described above regarding “punching in” suggests allegations of disparate treatment, i.e., the 
discriminatory imposition of discipline. 
 
 The Administrative Law Judge concluded that the dismissal issued in the case was not based on any deficiency 
in the Petition for Relief, but rather that Petitioner’s own admissions are inconsistent with the allegations in the 
charge and in the Petition for Relief. See Recommended Order, footnote 2. We believe that the contents of 
Petitioner’s deposition that we have highlighted, above, are consistent with the allegations in the charge and the 
Petition for Relief,  
 
represent disputed issues of material fact, and as the record currently exists, require a formal administrative hearing 
to resolve. 

Exceptions 

Neither party filed exceptions to the Administrative Law Judge’s “Corrected Due to Scrivener’s Error Order Granting 
Motion to Dismiss, Relinquishing Jurisdiction, and Closing File.” 

Remand 

The Petition for Relief and Complaint of Discrimination are REMANDED to the Administrative Law Judge for further 
proceedings on the Petition for Relief, consistent with this order. Accord, generally, Thornhill, supra. 

DONE AND ORDERED this 24th day of February, 2006 
FOR THE FLORIDA COMMISSION ON HUMAN RELATIONS: 

 
Commissioner Anice R. Prosser; and 
Commissioner Dominique B. Saliba; and 
Commissioner Roosevelt Paige; 

Filed this 24th day of February, 2006,  
in Tallahassee, Florida 



/s/ 

Violet Crawford, Clerk 
Commission on Human Relations 
4075 Esplanade Way, Room 110 
Tallahassee, FL 32399 
(850) 488-7082 

Copies furnished to: 
 
Ramuriel A. Orlino 
134 Northwest Willow Grove Avenue 
Port St. Lucie, FL 3498 

Jupiter Medical Center 
c/o Gregory D. Cook, Esq. 
Fitzgerald, Hawkins, Mayans & Cook, P.A. 
515 North Flagler Drive, Suite 900 
West Palm Beach, FL 33402 

Michael M. Parrish, Administrative Law Judge, DOAH 

James Mallue, Legal Advisor for Commission Panel 

 

By: /s/ 

Violet Crawford,  
Clerk of the Commission 
Florida Commission on Human Relations 

 




