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Petitioner,

DOAH Case No. 05-2988v.

CINGULAR WIRELESS, LLC, FCHR Order No. 06-002

Respondent.

FINAL ORDER DISMISSING PETITION FOR
RELIEF FROM AN UNLAWFUL EMPLOYMENT PRACTICE

Preliminary Matters

Petitioner Melvia Washington filed a complaint of discrimination pursuant to the
Florida Civil Rights Act of 1992, Sections 760.01 - 760.11, Florida Statutes (2003),
alleging that Respondent Cingular Wireless, LLC, committed an unlawful employment
practice on the bases of Petitioner’s race (Black) and age (DOB: 2-18-57) by terminating
Petitioner.

The allegations set forth in the complaint were investigated, and, on July 13, 2005,
the Executive Director issued his determination finding that there was no reasonable
cause to believe that an unlawful employment practice had occurred.

Petitioner filed a Petition for Relief from an Unlawful Employment Practice, and
the case was transmitted to the Division of Administrative Hearings for the conduct of a
formal proceeding.

An evidentiary hearing was held on October 6, 2005, in Orlando, Florida, before
Administrative Law Judge T. Kent Wetherell, II.

Judge Wetherell issued a Recommended Order of dismissal, dated October 25,
2005.

The Commission panel designated below considered the record of this matter and
determined the action to be taken on the Recommended Order.

Findings of Fact

We find the Administrative Law Judge’s findings of fact to be supported by
competent substantial evidence.

We adopt the Administrative Law Judge’s findings of fact, limited by the
cautionary comments set out in the Conclusions of Law section of this order, below.
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Conclusions of Law

We find the Administrative Law Judge’s application of the law to the facts to result
in a correct disposition of the matter.

With regard to the steps necessary for establishing that an unlawful employment
practice has occurred, it has been stated, “The initial burden is upon Petitioner to
establish a prima facie case of discrimination. Once Petitioner establishes a prima facie
case, a presumption of unlawful discrimination is created. The burden shifts then to
Respondent to show a legitimate, nondiscriminatory reason for its action. If Respondent
carries this burden, Petitioner must then prove by a preponderance of the evidence that
the reason offered by Respondent is not its true reason, but only a pretext for
discrimination.” See conclusions of law adopted by a Commission panel in Spradlin v.
Washington Mutual Bank, d/b/a Great Western. 23 F.A.L.R. 3359, at 3364, 3365 (FCHR
2001), citations from the quoted statement omitted.

The Commission has adopted conclusions of law that reflect that to establish a
prima facie case of discrimination in a termination case, “the employee must prove (1)
that he belongs to a group protected by the statute; (2) that he was qualified for the job;
(3) that he was terminated; and (4) that after his termination, the employer hired a person
not in petitioner’s protected class or retained those having comparable or lesser
qualifications, not in the protected class.” See Martinez v. Orange County Fleet
Manager. 21 F.A.L.R. 163, at 164 (FCHR 1997), citing Arnold v. Department of Health
and Rehabilitative Services. 16 F.A.L.R. 576, at 582 (FCHR 1993).

The Administrative Law Judge concluded that Petitioner established the first three
prongs of this test, but that Petitioner failed to establish a prima facie case of
discrimination because “she failed to establish that she was treated less favorably than a
similarly-situated employee outside of her protected class or that her position was filled
by a person outside of her protected class.” Recommended Order, H 37.

While we find it difficult to believe that Respondent did not retain those having
comparable qualifications, not in Petitioner’s protected class, a review of the
Recommended Order suggests to us that the facts as found by the Administrative Law
Judge do not support such a finding. Consequently, we adopt the Administrative Law
Judge’s conclusion that Petitioner failed to establish a prima facie case of discrimination.

Further, Commission panels have adopted conclusions of law which indicate that to
establish a prima facie case of discrimination in cases involving allegations of the
discriminatory imposition of discipline, “Petitioner, ‘in addition to being a member of a
protected class, must show either (a) that he did not violate the work mle [in question], or
(b) that he engaged in misconduct similar to that of a person outside the protected class,
and that the disciplinary measures enforced against him were more severe than those
enforced against the other persons who engaged in similar misconduct.’ Lumpkin v.
Occidental Chemical Company, 19 F.A.L.R. 1542, at 1547, 1548 (FCHR 1996).” Baxla
v. Fleetwood Enterprises, Inc., d/b/a Fleetwood Homes of Florida. Inc., 20 F.A.L.R.
2583, at 2585 (FCHR 1998).
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Applying this test, it would appear Petitioner failed to establish a prima facie case
of discrimination, given the Administrative Law Judge’s conclusion that Petitioner
“failed to establish that she was treated less favorably than a similarly-situated employee
outside of her protected class...” Recommended Order, ^ 37.

Having concluded that Petitioner failed to establish a prima facie case of
discrimination, we conclude it unnecessary to either accept or reject the Administrative
Law Judge’s conclusions that, had a prima facie case been established, there is evidence
in the record that satisfies Respondent’s burden of production of proffering a legitimate,
nondiscriminatory reason for its decision to terminate Petitioner’s assignment, and that
Petitioner failed to establish that the reason given by Respondent was a pretext for
discrimination. See Recommended Order, U 40 and ^ 41, for the Administrative Law
Judge’s conclusions in this regard. See, also, Cox v. University of Florida, FCHR Order
No. 04-145 (November 4, 2004), in which a Commission panel concluded it was
unnecessary to either accept or reject a conclusion of law that the Petition for Relief was
untimely, where the Administrative Law Judge found against the Petitioner on the merits.

We admit that we are somewhat troubled by the conclusion of law which suggests
that Respondent met its burden of articulating a legitimate, nondiscriminatory reason for
terminating Petitioner, when Respondent failed to appear and present any evidence at the
formal administrative hearing. See Recommended Order, Appearances, footnote 1,
regarding Respondent’s failure to appear. See, also, Whitehead v. Miracle Hill Nursing
and Convalescent Home, Inc., 18 F.A.L.R. 1515 (FCHR 1995), in which a Commission
panel stated “...we note that it has been stated that when the burden of producing
evidence shifts to Respondent following the establishment of a prima facie case of
discrimination, and Respondent remains silent, the failure to introduce evidence ‘will
cause judgment to go against [Respondent] unless [Petitioner’s] prima facie case is held
to be inadequate in law or fails to convince the fact finder.’ St Mary’s Honor Center v.
Hicks. 113 S. Ct. 2742, at 2749, footnote 3 (1993).”

With these cautionary comments, we adopt the Administrative Law Judge’s
conclusions of law.

Exceptions

Neither party filed exceptions to the Administrative Law Judge’s Recommended
Order.

Dismissal

The Petition for Relief and Complaint of Discrimination are DISMISSED with
prejudice.

The parties have the right to seek judicial review of this Order. The Commission
and the appropriate District Court of Appeal must receive notice of appeal within 30 days
of the date this Order is filed with the Clerk of the Commission. Explanation of the right
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to appeal is found in Section 120.68, Florida Statutes, and in the Florida Rules of
Appellate Procedure 9.110.

DONE AND ORDERED this 6th day of January
FOR THE FLORIDA COMMISSION ON HUMAN RELATIONS:

, 2006.

Commissioner Gilbert M. Singer, Panel Chairperson;
Commissioner Billy Whitefox Stall; and
Commissioner Mario M. Valle

Filed this 6th day of January
in Tallahassee, Florida.

, 2006,

Violet Crawford, Clerks
Commission on Human Relations
2009 Apalachee Parkway, Suite 100
Tallahassee, FL 32301
(850) 488-708

NOTICE TO COMPLAINANT / PETITIONER

As your complaint was filed under Title VH of the Civil Rights Act of 1964, which
is enforced by the U.S. Equal Employment Opportunity Commission (EEOC), you have
the right to request EEOC to review this Commission’s final agency action. To secure a
“substantial weight review” by EEOC, you must request it in writing within 15 days of
your receipt of this Order. Send your request to Miami District Office (EEOC), One
Biscayne Tower, 2 South Biscayne Blvd., Suite 2700, 27th Floor, Miami, FL 33131.

Copies furnished to:

Melvia Washington
3147 Terrybrook Drive
Apartment 1805
Winter Park, FL 32792
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Cingular Wireless, LLC
c/o Timothy G. Johnson, Esq.
Labor & Employment Counsel - Southeast
5565 Glenridge Connector, Suite 1650
Atlanta, GA 30342

T. Kent Wetherell, Administrative Law Judge, DOAH

James Mallue, Legal Advisor for Commission Panel

I HEREBY CERTIFY that a copy of the foregoing has been mailed to the above
listed addressees this 6th day of January , 2006.

By:
Clerk of the Commission
Florida Commission on Human Relations




