
STATE OF FLORIDA 

COMMISSION ON HUMAN RELATIONS 

 

MARK BROCKMAN, ) EEOC Case No. NONE 

Petitioner, ) FCHR Case No. 2004-21914 

 ) DOAH Case No. 05-000928 

vs. ) FCHR Order No. 05-127 

 )  

UNIVERSITY OF MIAMI-BASCOM 

PLAMER EYE INSTITUTE, 
) 

 

Respondent )  

 

SET ASIDE FINAL ORDER 

This matter is before the Commission upon order of the District Court of Appeal of Florida, Fourth District, dated 
November 4, 2005, in which the Court relinquishes jurisdiction of the above-styled matter to the Commission for 
thirty days so that Petitioner’s “motion for rehearing can be heard and ruled upon by the Florida Commission on 
Human Relations. 

Preliminary Matters 

On July 20, 2005, the Commission issued a final order dismissing the Petition for Relief in the above-styled matter, 
adopting the recommendation contained in the Recommended Order of Dismissal of Administrative Law Judge Stuart 
M. Lerner, dated May 12, 2005. 
 
 On or about July 27, 2005, the Commission received communication from Petitioner’s counsel which the 
Commission deemed to be a motion to set aside the final order. The Commission issued a “Notice of Ex Parte 
Communication and Motion to Set Aside Final Order,” dated August 8, 2005, indicating that disposition of the motion 
would be set for an upcoming deliberation hearing of a Commission panel. 
 
 The Commission received a Notice of Appeal filed by the Petitioner in the District Court of Appeal of Florida, 
Fourth District, on August 19, 2005, and, on August 24, 2005, recognizing that it no longer had jurisdiction of the 
matter, the Commission issued a “Notice of Abatement” placing the case in abeyance “pending the outcome of the 
appeal or further order of the District Court.” 
 
 On November 7, 2005, the Commission received the above-referenced order of the District Court of Appeal 
of Florida, Fourth District, relinquishing jurisdiction to the Commission for thirty days to rule on Petitioner’s “motion 
for rehearing.” 
 
 The Commission panel designated below considered the record of this matter and determined the action to 
be taken on the “Motion to Set Aside Final Order.” Oral Argument 
 
  



 
 The Commission’s “Notice of Ex Parte Communication and Motion to Set Aside Final Order” indicates that 
disposition of the Motion “will be noticed for an upcoming deliberation hearing of a Commission panel.” 
 
 The Commission received the order of the District Court of Appeal of Florida, Fourth District, on November 
7, 2005, with the apparent directive that the Commission rule on the Motion within 30 days of November 4, 2005. 
We compute this to mean that the Commission has been directed to rule on the Motion by December 5, 2005. 
 
 Fla. Admin. Code R. 28-106.204 of the Uniform Rules states, “Written motions will normally be disposed of 
after the response period has expired, based on the motion, together with any supporting or opposing memoranda. 
The presiding officer shall conduct such proceedings and enter such orders as are deemed necessary to dispose of 
issues raised by the motion.” 
 
 Fla. Admin. Code R. 60Y-4.028(3) of the Commission’s rules reflect that when a Recommended Order is before 
the Commission, “[t]he Commission may require, limit, expand or dispense with oral argument.” 
 
 Finally, in a case where the District Court of Appeal of Florida, Fourth District, ordered the Commission to 
issue its final order on remedy issues by a soon-to-occur date certain, a Commission panel, citing the Commission’s 
above-referenced rule, “dispensed” with oral argument on the exceptions to the Administrative Law Judge’s 
Recommended Order, given the abbreviated time frame in which the Commission was directed to act. See, Garcia v. 
Department of Health and Rehabilitative Services, n/k/a Department of Children and Family Services, FCHR Order 
No. 04-047 (March 30, 2004). 
 
 Based on the foregoing, noting the Commission’s need to act by December 5, 2005, and despite the 
representation that the Motion before us would be noticed for an upcoming deliberation hearing of a Commission 
panel, we hereby conclude that oral argument on the Motion is not “necessary” to dispose of the issues raised by 
the Motion, and hereby “dispense” with oral argument on the Motion, as is our discretion. 
 
Motion to Set Aside Final Order 
 
 The Commission’s “Final Order Dismissing Petition for Relief from an Unlawful Employment Practice” reflects 
that neither party filed exceptions to the Administrative Law Judge’s Recommended Order. 
 
 The “Notice of Ex Parte Communication and Motion to Set Aside Final Order” reflects that Petitioner filed 
exceptions to the Recommended Order in a timely manner, but filed them in the wrong forum. Petitioner filed his 
exceptions with the Division of Administrative Hearings instead of with the Commission. The “Notice of Ex Parte 
Communication and Motion to Set Aside Final Order” states, “A review of the [Division of Administrative Hearings’] 
website shows that the exceptions were filed with the Division on May 24, 2005, within the allowed 15  
 
day period, and that Respondent filed its response on June 3, 2005.” In a letter to Commission Chief Legal Counsel, 
Cecil Howard, dated July 27, 2005, and referenced in the “Notice of Ex Parte Communication and Motion to Set Aside 
Final Order,” Petitioner requests that Petitioner’s exceptions be deemed timely filed and reviewed by the 
Commission. 
 
 The record reflects that Petitioner mistakenly, but timely, filed exceptions to the Recommended Order with 
the Division of Administrative Hearings, rather than with the Commission. 
 
 The courts and the Commission recognize that the doctrine of “equitable tolling” is applicable in 
administrative proceedings to excuse the late filing of documents under certain circumstances. See, Machules v. 
Department of Administration, 523 So. 2d 1132 (Fla. 1988), and Clardy v. Department of Corrections, FCHR Order 
No. 05-015 (January 31, 2005). 



 
 Under this doctrine, equitable circumstances are deemed to exist to excuse a late filing “when the plaintiff 
has been misled or lulled into inaction, has in some extraordinary way been prevented from asserting his rights, or 
has timely asserted his rights mistakenly in the wrong forum [emphasis added].” Clardy, supra, citing Machules, 
supra. 
 
 As indicated, in the instant case, Petitioner filed his exceptions in a timely manner, mistakenly in the wrong 
forum. 
 
 Petitioner’s “Motion to Set Aside Final Order” is hereby GRANTED. Accord, Welch v. Department of Children 
and Family Services, FCHR Order No. 05-118 (October 20, 2005), presenting an almost identical situation to the 
instant case, in which a Commission panel granted Petitioner’s “Motion to Set Aside Final Order,” where Petitioner 
filed her exceptions in a timely manner with the Division of Administrative Hearings, instead of with the Commission, 
and where, because of that, the Commission failed to consider Petitioner’s exceptions prior to issuing the final order 
that was set aside.   
 
 Consideration of the Recommended Order of Dismissal and Petitioner’s exceptions to the Recommended 
Order of Dismissal will be noticed for an upcoming deliberation hearing before a Commission panel. A Notice of 
Commission Deliberation stating the issues before the Commission panel at that deliberation hearing, as well as the 
date and time of the deliberation hearing, will be issued to the parties in the future. 

DONE AND ORDERED this 21st day of November, 2005 
FOR THE FLORIDA COMMISSION ON HUMAN RELATIONS: 

 
Commissioner Donna Elam; and 
Commissioner Gilbert M. Singer; and 
Commissioner Rita Craig; 

Filed this 21st day of November, 2005,  
in Tallahassee, Florida 

/s/ 

Violet Crawford, Clerk 
Commission on Human Relations 
4075 Esplanade Way, Room 110 
Tallahassee, FL 32399 
(850) 488-7082 

Copies furnished to: 
 
Mark Brockman 
c/o Alan C. Espy, Esq. 
3300 PGA Boulevard, Suite 630 
Palm Beach Gardens, FL 3341 

University of Miami – Bascom Palmer Eye Institute 
c/o Elizabeth P. Johnson, Esq. 
c/o Timothy O. Schranck, Esq. 
Fowler White Burnett, P.A. 
1395 Brickell Avenue, 14th Floor 
Miami, FL 33131 



Stuart M. Lerner, Administrative Law Judge, DOAH 

James Mallue, Legal Advisor for Commission Panel 

 

By: /s/ 

Violet Crawford,  
Clerk of the Commission 
Florida Commission on Human Relations 

 




