
STATE OF FLORIDA 

COMMISSION ON HUMAN RELATIONS 

 

DIANE SCOTT, ) EEOC Case No. 150200500405 

Petitioner, ) FCHR Case No. 2005-01780 

 ) DOAH Case No. 05-002057 

vs. ) FCHR Order No. 05-115 

 )  

MONROE COUNTY SCHOOL 

DISTRICT, 
) 

 

Respondent )  

 

ORDER REMANDING PETITION FOR RELIEF FROM AN UNLAWFUL 

EMPLOYMENT PRACTICE 

This matter is before the Commission for consideration of the Order Closing File, dated August 17, 2005, and the 
Order Relinquishing Jurisdiction, dated August 16, 2005, issued in the above-styled matter by Administrative Law 
Judge John G. Van Laningham. 

Findings of Facts and Conclusions of Law 

The Order Relinquishing Jurisdiction reflects that the matter was before the Administrative Law Judge on 
Respondent’s Motion for Final Summary Judgment, which Judge Van Laningham treated as a “motion to relinquish 
jurisdiction to the agency.” 
 
 Judge Van Laningham granted Respondent’s motion. 
 
 The Administrative Law Judge concluded that the motion rested on two grounds: First, that the Petition for 
Relief filed in the matter bears little, if any, resemblance to the Charge of Discrimination filed in the matter, and that, 
therefore, Petitioner was attempting to litigate matters that were never investigated by the Commission or the Equal 
Employment Opportunity Commission; and, second, that the matter is barred by the principles of res judicata.  
 
 With regard to the first ground, the Administrative Law Judge concluded, “…the undersigned is unable to 
conclude that any of the allegations contained in Scott’s Petition are reasonably related to the particulars set forth 
in her Charge. Rather, the Petition asserts different claims as the essential basis for relief, which is not allowable. To 
the extent the Petition advances claims beyond the scope of the Charge (which the undersigned believes it does, in 
toto), a final order of dismissal should be entered, as a matter of law.” Order Relinquishing Jurisdiction, page 10. 
 
 We note that it has been stated that Petitioners proceeding pro se are to be given some leeway. See 
Campbell-Metcalf v. Department of Education, FCHR Order No. 01-043 (November 30, 2001), citing Jewell v. 
American Medcare Centers, Inc., et al., 10 F.A.L.R. 3819 (FCHR 1986). In Campbell-Metcalf, supra, a formal Petition 
for Relief had not been filed, but Petitioner had filed a Commission election of rights form, checking the box 
requesting an 
 



administrative hearing. The Commission panel stated, “Admittedly, the suggestion could be made that the filing of 
the election of rights form, alone, does not provide Respondent with enough information regarding allegations 
against it. Indeed, the Commission’s rules reflect that a request for relief from an unlawful employment practice be 
made by ‘petition.’ [citation omitted]. There are, however, ways to remedy this without dismissing the matter 
outright. For example, in Caldwell v. Humana Health Insurance Company, the Administrative Law Judge issued an 
Order to Show Cause giving the Petitioner the opportunity to provide the needed information concerning Petitioner’s 
failure to comply with discovery requests before a recommended order of dismissal was to be entered. See, Caldwell 
v. Humana Health Insurance Company, DOAH Case No. 98-3688, Notice of Intent to Dismiss, issued by Administrative 
Law Judge Larry J. Sartin, August 17, 1999, FCHR Case No. 95-0852. It would appear to us that dismissal of the matter 
prior to providing an opportunity to a pro se Petitioner to correct defects in filing is severe.” Campbell-Metcalf, supra. 
 
 Likewise, we conclude that dismissal of the pro se Petitioner’s Petition for Relief in this matter prior to 
providing an opportunity to Petitioner to correct any defects in it, is too severe, especially given the pronouncements 
of the Supreme Court of Florida that the Florida Civil Rights Act of 1992 “requires a liberal construction to preserve 
and promote access to the remedy intended by the Legislature.” Woodham v. Blue Cross and Blue Shield of Florida, 
Inc., 829 So. 2d 891 (Fla. 2002), citing Joshua v. City of Gainesville, 768 So. 2d 432 (Fla. 2000).  
 
 With regard to the second ground, the Administrative Law Judge noted that an earlier administrative hearing 
had taken place on the issue of whether Petitioner’s employment should be terminated, resulting in Administrative 
Law Judge Robert E. Meale recommending that Respondent terminate Petitioner’s employment for just cause, i.e., 
gross insubordination. Respondent adopted Judge Meale’s Recommended Order in its entirety, and Petitioner did 
not appeal the Final Order. 
 
 The Administrative Law Judge concluded that, even if the Petition for Relief encompassed the retaliation 
allegations set forth in the Charge, Petitioner’s burden of proving retaliatory animus is “insurmountable” given the 
findings of the case heard by Judge Meale.  
 
 Judge Van Laningham indicated that to establish a prima facie case of retaliation discrimination Petitioner 
must demonstrate that “1) [s]he engaged in a statutorily protected activity; 2) [s]he suffered an adverse employment 
action; and 3) there is a causal connection between the two events.” Order Relinquishing Jurisdiction, page 10. Judge 
Van Laningham further concluded that “once a prima facie case is established, the employer must proffer a 
legitimate, nonretaliatory reason for the adverse employment action. The plaintiff bears the burden of proving by a 
preponderance of the evidence that the reason provided by the employer is a pretext for prohibited, retaliatory 
conduct.” Order Relinquishing Jurisdiction, page 11.  
 
 Applying the doctrine of res judicata to the retaliation issue, Judge Van Laningham concluded that because 
the earlier administrative hearing had established the legitimacy of Petitioner’s termination for gross 
insubordination, Petitioner is estopped from denying that Respondent terminated her for that reason, and since 
Petitioner “is estopped from denying that the Board terminated her for gross insubordination, she cannot prove that 
such basis for  
 
[Respondent’s] action was, in reality, a pretext for retaliation.” Order Relinquishing Jurisdiction, pages 16 and 17.   
 
 We conclude that the Administrative Law Judge committed an error of law in concluding that the doctrine of 
res judicata / estoppel by judgment barred Petitioner’s retaliation claim. 
 
 We note that a Commission panel has determined that whether an action brought pursuant to the Florida 
Civil Rights Act of 1992 is barred by the doctrine of res judicata is a conclusion of law within the substantive 
jurisdiction of the Commission. Weaver v. School Board of Leon County, FCHR Order No. 01-064 (November 28, 
2001); see also Section 120.57(1)(l), Florida Statutes (2005), indicating that an agency may reject or modify 
conclusions of law over which it has substantive jurisdiction. 



 
 “Federal courts apply res judicata when (1) there has been a final judgment on the merits, (2) rendered by a 
court of competent jurisdiction, (3) in a case with identical parties, (4) on the same cause of action.” Andujar v. 
National Property and Casualty Underwriters, 659 So. 2d 1214, at 1216 (Fla. 4th DCA 1995). The Administrative Law 
Judge concluded that “[r]es judicata includes the principle of estoppel by judgment, which holds that parties who 
previously have litigated a different cause of action are estopped (or barred) from ‘litigating in [a later] suit issues – 
that is to say points and questions – common to both causes of action and which were actually adjudicated in the 
prior litigation.’ [citation omitted].” Order Relinquishing Jurisdiction, page 15. 
 
 Clearly, the doctrine of res judicata does not apply in this case because the cause of action before Judge 
Meale was not the same cause of action currently before the Commission.  
 
 In our view, estoppel by judgment does not apply in the case either, because there is no finding that whether 
Respondent’s legitimate, nonretaliatory reason for suspending and subsequently terminating Petitioner is a pretext 
for discrimination was at issue before Judge Meale, or has been litigated otherwise. 
 
 It has been stated, “Petitioner may make a showing of pretext either directly by persuading the trier of fact 
that a discriminatory reason more likely motivated the employer or indirectly by showing that the employer’s 
proffered explanation is unworthy of credence…The employee may demonstrate that the employer’s reasons are 
unworthy of credence by showing (1) that the proffered reasons had no basis in fact, (2) that the proffered reasons 
did not actually motivate his discharge, or (3) that they were insufficient to motivate his discharge.” Grandison v. 
Consolidated Freightways Corporation of Delaware, 15 F.A.L.R. 2268, at 2277 (FCHR 1993). 
 
 While the case before Judge Meale may establish that Petitioner was terminated for gross insubordination, 
there is no finding in the Order Relinquishing Jurisdiction that Petitioner was given the opportunity before Judge 
Meale to demonstrate that the suspension and termination were a pretext for retaliation. If Petitioner were to 
establish that those outside her protected class were not terminated when they engaged in the same or similar 
conduct, that fact, if established, could lead a trier of fact to conclude that the reasons given were insufficient to 
motivate the suspension and termination, and were, therefore, a pretext, for retaliating against Petitioner for having 
filed an earlier charge. See, generally, Baxla v. Fleetwood Enterprises, Inc., d/b/a Fleetwood Homes of Florida, Inc., 
20 F.A.L.R. 2583, at 2585 (FCHR 1998) recognizing  
 
that, even though the employee involved engaged in wrong-doing, the discriminatory imposition of discipline can be 
an unlawful employment practice. 
 
 In short, we conclude that the Administrative Law Judge’s conclusion that since Petitioner “is estopped from 
denying that the Board terminated her for gross insubordination, she cannot prove that such basis for [Respondent’s] 
action was, in reality, a pretext for retaliation,” is not legally correct.    
 
 In making this correction to the conclusions of law of the Administrative Law Judge, we find: (1) that the 
Administrative Law Judge’s conclusions of law being corrected are within the substantive jurisdiction of the Florida 
Commission on Human Relations, namely whether an action brought pursuant to the Florida Civil Rights Act of 1992 
is barred by the doctrine of res judicata; (2) that the reason the correction is being made is that conclusions of law 
as stated by the Administrative Law Judge create an error of law as to the elements of proof required to establish a 
claim under the Florida Civil Rights Act of 1992; and (3) that in making this correction the conclusions of law being 
substituted are as or more reasonable than the conclusions which have been rejected. See, Section 120.57(1)(l), 
Florida Statutes (2005); Accord, Weaver v. Leon County School Board, FCHR Order No. 01-064 (November 28, 2001). 

Exceptions 



Neither party filed exceptions to the Administrative Law Judge’s Order Closing File and Order Relinquishing 
Jurisdiction. 

Remand 

The Petition for Relief and Complaint of Discrimination are REMANDED to the Administrative Law Judge for further 
proceedings consistent with this Order. 

DONE AND ORDERED this 3rd day of November, 2005 
FOR THE FLORIDA COMMISSION ON HUMAN RELATIONS: 

 
Commissioner Donna Elam; and 
Commissioner Gilbert M. Singer; and 
Commissioner Rita Craig; 

Filed this 3rd day of November, 2005,  
in Tallahassee, Florida 

/s/ 

Violet Crawford, Clerk 
Commission on Human Relations 
4075 Esplanade Way, Room 110 
Tallahassee, FL 32399 
(850) 488-7082 

Copies furnished to: 
 
Diane Scott 
Post Office Box 501586 
Marathon, FL 3305 

Monroe County School District 
c/o Dorothy J. Harden, Esq. 
Vernis & Bowling of the Florida Keys, P.A. 
81990 Overseas Highway, 3rd Floor 
Islamorada, FL 33036 

John G. Van Laningham, Administrative Law Judge, DOAH 

James Mallue, Legal Advisor for Commission Panel 

 

By: /s/ 

Violet Crawford,  
Clerk of the Commission 
Florida Commission on Human Relations 

 




