
STATE OF FLORIDA 

COMMISSION ON HUMAN RELATIONS 

 

SUMMER PLACE CONDO 

ASSOCIATION/PEGGY 

SHANBARKER, 

) 

HUD Case No. 04-04-1442-8 

Petitioner, ) FCHR Case No. 24-91361H 

 ) DOAH Case No. 05-001924 

vs. ) FCHR Order No. 05-103 

 )  

BRENDA STEINER, )  

Respondent )  

 

ORDER CLOSING FILE FOR LACK OF JURISDICTION 

This matter is before the Commission for consideration of the Recommended Order, dated July 15, 2005, issued in 
the above-styled matter by Administrative Law Judge Daniel Manry. 

Findings of Facts and Conclusions of Law 

This matter was before the Administrative Law Judge on Petitioners’ Amended Petition for Attorney Fees. 
 
 Petitioners’ Amended Petition for Attorney Fees indicates that Petitioners are seeking attorney’s fees in this 
matter pursuant to Sections, “120.595” and “760.35(b)” [presumably Section 760.35(3)(b)], Florida Statutes. 
 
 Section 760.35(3)(b), Florida Statutes (2005), states, “If the administrative law judge finds that a 
discriminatory housing practice has occurred or is about to occur, he or she shall issue a recommended order to the 
commission prohibiting the practice and recommending affirmative relief from the effects of the practice, including 
quantifiable damages and reasonable attorney’s fees and costs.” 
 
 Section 120.595, Florida Statutes (2005), provides for attorney’s fees in cases that are “challenges to agency 
action pursuant to section 120.57(1).” This section provides that, in these cases, “The final order in a proceeding 
pursuant to s. 120.57(1) shall award reasonable costs and a reasonable attorney’s fee to the prevailing party only 
where the nonprevailing adverse party has been determined by the administrative law judge to have participated in 
the proceeding for an improper purpose.” Section 120.595(1)(b), Florida Statutes (2005). This section further states, 
“In any proceeding in which the administrative law judge determines that a party participated in the proceeding for 
an improper purpose, the recommended order shall so designate and shall determine the award of costs and 
attorney’s fees.” Section 120.595(1)(d), Florida Statutes (2005). Finally, this section defines “nonprevailing adverse 
party” as, “…a party that has failed to have substantially changed the outcome of the proposed or final agency action 
which is the subject of a proceeding.” Section 120.595(1)(e)3, Florida Statutes (2005).  
 
     
 



 Judge Manry’s order concludes that the Division of Administrative Hearings (DOAH) did not have subject 
matter jurisdiction in the matter for the following four reasons: 
 
 First, the “statutory authority for the [Administrative Law Judge] to order the complainant to pay the fees 
sought by Petitioners is predicated upon a finding in the recommended order in the underlying case that a 
‘discriminatory housing practice has occurred or is about to occur;’” 
 
 Second, “the subject of the proceeding conducted pursuant to s. 120.57(1) did not involve proposed agency 
action;” 
 
 Third, “Petitioners failed to file the ‘motion’ for fees required in Subsection 120.595(1)(c), Florida Statutes, 
with DOAH in a timely manner. Rather, Petitioners filed the requisite motion with DOAH at a time when DOAH had 
no subject matter jurisdiction in the proceeding conducted ‘pursuant to Section 120.57(1),’” i.e., after a 
Recommended Order had been issued and jurisdiction had been relinquished to the Commission for entry of a final 
order; and 
 
 Fourth, “the Final Order of Dismissal issued by the Commission on June 15, 2005, did not include an award 
of fees.” 
 
 In addition, the Administrative Law Judge specifically found, “The filing of the original request and Petition 
with DOAH was procedural error. Petitioners should have filed the original request and Petition with the Commission, 
together with a request to remand the Petition to DOAH, prior to entry of a final order by the Commission.”  
 
 Notwithstanding the conclusions of the Administrative Law Judge set out above, in the final order of the 
underlying action to this fees case the Commission stated, “We note that nothing contained in the Fair Housing Act 
authorizes the Commission to award attorney’s fees to prevailing Respondents in housing discrimination cases, and 
we conclude, therefore, that the Commission is without authority to award attorney’s fees to prevailing Respondents 
in housing discrimination cases. See Section 760.35(3)(b), Florida Statutes (2003).” Steiner v. Summer Place Condo 
Association / Peggy Shanbarker, FCHR Order No. 05-064 (June 15, 2005). Further, Petitioners in this case asked the 
Commission to treat their “Amended Petition for Attorney Fees” as an exception to the Recommended Order of 
Dismissal of the underlying action, and the Commission stated, “…even if we were to consider that Respondents’ 
Amended Petition for Attorney’s Fees creates an exception to the Recommended Order of Dismissal, through the 
filing of the initial Motion for Attorney’s Fees, as proposed by Respondents, the exception would be rejected 
accordingly.” Id.  Note that the Recommended Order of Dismissal contained no findings on which to base a finding 
of entitlement to attorney’s fees under Section 120.595(1)(b), Florida Statutes. 
 
 Further, while whether the Commission can award attorney’s fees to prevailing Respondents pursuant to the 
Fair Housing Act, Section 760.35(3)(b), Florida Statutes, is a conclusion of law within the substantive jurisdiction of 
the Commission, entitlement to attorney’s fees pursuant to Section 120.595, Florida Statutes, is not a conclusion of 
law within the substantive jurisdiction of the Commission, and, consequently, the Commission is without jurisdiction 
to alter conclusions of law made by an Administrative Law Judge under this statutory section. See G.E.L. Corporation 
v. Department of Environmental Protection, 875 So. 2d 1257 (Fla. 5th DCA 2004) in which it was held that the 
Department of Environmental Protection did not have substantive jurisdiction to correct the albeit erroneous 
conclusions of law of an Administrative Law Judge interpreting the application of Section 120.595, Florida Statutes; 
see also Section 120.57(1)(l), Florida Statutes (2005), limiting an agency’s ability to reject or modify conclusions of 
law in a Recommended Order to those over which it has “substantive jurisdiction.” 
 
 In short, the Commission has already indicated in the final order of the underlying action that it does not 
have jurisdiction to award attorney’s fees to prevailing Respondents pursuant to Section 760.35(3)(b), Florida 
Statutes, and the Commission is without jurisdiction to change the Administrative Law Judge’s conclusions of law 



indicating that the Petitioners in the instant fees case are not entitled to attorney’s fees pursuant to Section 
120.595(1)(b), Florida Statutes. 
 
 Further, while the Commission may lack jurisdiction to rule on conclusions of law interpreting Section 
120.595, Florida Statutes, we agree with the Administrative Law Judge’s conclusion, supra, that Section 120.595, 
Florida Statutes, is inapplicable to the instant case because the subject of the proceeding conducted pursuant to 
Section 120.57(1), Florida Statutes, did not involve proposed agency action. Nor was final agency action the subject 
of the underlying Section 120.57(1) proceeding. 
 
 We find it unnecessary, therefore, to either agree or disagree with the remaining conclusions made by the 
Administrative Law Judge in the Recommended Order currently before the Commission, other than that we agree 
that the Commission is without jurisdiction over the matter. 

Exceptions 

None of the parties filed exceptions to the Administrative Law Judge’s Recommended Order. 

Dismissal 

Closing of File 
 
 The Commission’s file in the above-styled matter is hereby CLOSED for lack of jurisdiction. 
 
 The parties have the right to seek judicial review of this Order. The Commission and the appropriate District 
Court of Appeal must receive notice of appeal within 30 days of the date this Order is filed with the Clerk of the 
Commission. Explanation of the right of appeal is found in Section 120.68, Florida Statutes, and in the Florida Rules 
of Appellate Procedure 9.110. 

DONE AND ORDERED this 23rd day of September, 2005 
FOR THE FLORIDA COMMISSION ON HUMAN RELATIONS: 

 
Commissioner Gayle Cannon; and 
Commissioner Rita Craig; and 
Commissioner Roosevelt Paige; 

Filed this 23rd day of September, 2005,  
in Tallahassee, Florida 

/s/ 

Violet Crawford, Clerk 
Commission on Human Relations 
4075 Esplanade Way, Room 110 
Tallahassee, FL 32399 
(850) 488-7082 

Copies furnished to: 
 
Summer Place Condo Association / Peggy Shanbarker 
c/o Doris A. Bunnell, Esq. 
Doris A. Bunnell, P.A. 
608 15th Street, West 
Bradenton, FL 3420 



Brenda Steiner 
1320 54th Avenue Drive, East 
Bradenton, FL 34203 

Brenda Steiner 
1320 54th Avenue Drive, East 
Unit 2-D 
Bradenton, FL 34208 

Daniel Manry, Administrative Law Judge, DOAH 

James Mallue, Legal Advisor for Commission Panel 

 

By: /s/ 

Violet Crawford,  
Clerk of the Commission 
Florida Commission on Human Relations 

 




