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STATE OF FLORIDA
COMMISSION ON HUMAN RELATIONS

LARRY JONES, EEOC Case No. 15DA200499

Petitioner, FCHR Case No. 22-01286
jrJD

C toScdDOAH Case No. 04-1761v.

FCHR Order No. 05-099CITY OF BUNNELL,

Respondent.
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FINAL ORDER DISMISSING PETITION FOR

RELIEF FROM AN UNLAWFUL EMPLOYMENT PRACTICE
“ .j

* A -.-A

ror J"

Preliminary Matters '0U

Petitioner Larry Jones fded a complaint of discrimination pursuant to the Florida
Civil Rights Act of 1992, Sections 760.01 - 760.11. Florida Statutes (1999), alleging that
Respondent City of Bunnell committed an unlawful employment practice on the basis of
Petitioner’s race (Black) by failing to adopt an agreement with the Flagler County
Sheriffs Office (Petitioner is a Flagler County deputy sheriff), which would have
resulted in Petitioner being appointed as the Acting Chief of Police of the City of
Bunnell.

The allegations set forth in the complaint were investigated, and, on April 9, 2004,
the Executive Director issued his determination finding that the Commission did not have
jurisdiction over the matter because there was no evidence that, if the proposed
agreement had been adopted, an employer / employee relationship would have existed
between Petitioner and the City of Bunnell.

Petitioner filed a Petition for Relief from an Unlawful Employment Practice, and
the case was transmitted to the Division of Administrative Hearings for the conduct of a
formal proceeding.

An evidentiary hearing was held on October 19, 2004, in Bunnell, Florida, before
Administrative Law Judge Ella Jane P. Davis.

Judge Davis issued a Recommended Order of dismissal, dated June 7, 2005,
concluding that “no employer-employee relationship existed or could have existed
between the City and the Petitioner sufficient to create jurisdiction of this case before the
Florida Commission on Human Relations, [or] derivatively before the Division of
Administrative Hearings.”

Pursuant to notice, public deliberations were held on August 18, 2005, by means of
Communications Media Technology (namely, telephone) before this panel of
Commissioners. The public access point for these telephonic deliberations was the
Office of the Florida Commission on Human Relations, 2009 Apalachee Parkway, Suite
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100, Tallahassee, Florida, 32301. At these deliberations, the Commission panel
determined the action to be taken on the Recommended Order.

Findings of Fact

We find the Administrative Law Judge’s findings of fact to be supported by
competent substantial evidence.

We adopt the Administrative Law Judge’s findings of fact.

Conclusions of Law

We find the Administrative Law Judge’s application of the law to the facts to result
in a correct disposition of the matter.

We adopt the Administrative Law Judge’s conclusions of law.

Petitioner’s Exceptions

Petitioner filed exceptions to the Administrative Law Judge’s Recommended Order
in a document entitled, “Petitioner’s Exception to Recommended Order and Findings of
Fact and Law.” The document contains four numbered exceptions to the Recommended
Order.

“Exception One” excepts to the Administrative Law Judge’s finding that no
employer-employee relationship existed between Petitioner and Respond ent sufficient to
establish jurisdiction in the case.

“Exception Two” excepts to the Administrative Law Judge’s finding that racial
animus by Commissioner Edmonson had not been clearly demonstrated.

These two exceptions call into question the facts found and inferences drawn from
the evidence presented, as well as the credibility determinations made by the
Administrative Law Judge.

The Commission has stated, “It is well settled that it is the Administrative Law
Judge’s function ‘to consider all of the evidence presented and reach ultimate conclusions
of fact based on competent substantial evidence by resolving conflicts, judging the
credibility of witnesses and drawing permissible inferences therefrom. If the evidence
presented supports two inconsistent findings, it is the Administrative Law Judge’s role to
decide between them.’ Beckton v. Department of Children and Family Services. 21
F.A.L.R. 1735, at 1736 (FCHR 1998), citing Maggio v. Martin Marietta Aerospace. 9
F.A.L.R. 2168, at 2171 (FCHR 1986).” Barr v. Columbia Ocala Regional Medical
Center, 22 F.A.L.R. 1729, at 1730 (FCHR 1999).

“Exception Three” takes issue with the Administrative Law Judge 's conclusion that
the racially discriminatory motive of only one member of a three member majority of a
five member elective council will not give rise to civil rights liability against the council,
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and argues that Petitioner demonstrated that race was a factor in Respondent’s decision
not to enter into the contract by the testimony of Sheriff Manfre regarding Commissioner
Edmonson.

However, the Administrative Law Judge specifically declined to ru le that
Commissioner Edmonson harbored racial animus toward African-Americans. See
Recommended Order, 62 and 63. To suggest that the evidence does establish this,
takes issue with the inferences drawn from the evidence presented and with the
credibility attributed to the witnesses who appeared. See Barr, supra. Further, the
argument contained in the exception would appear to be moot given the Administrative
Law Judge’s conclusion that neither the Division of Administrative Hearings nor the
Commission has jurisdiction over the matter. See, Recommended Order, Tf 61.

“Exception Four” takes exception with the finding that no evidence was presented
as to any damages Petitioner incurred due to the tied vote of the city commission on June
25, 2001, arguing that Petitioner both, suffered, and is entitled to, mental anguish
damages. Petitioner argued that the Administrative Law Judge, at the Administrative
Law Judge’s discretion, may “award mental anguish damages as defined by affirmative
relief from the effects of an unlawful practice.”

While compensatory damages, including damages for mental anguish, can be
awarded in cases brought in court under the Florida Civil Rights Act of 1992 (see Section
760.11(5), Florida Statutes (2005)), a Commission panel has stated, “...we conclude there
is no statutory authority for the Commission to award compensation for mental anguish
in situations such as this where Petitioner has sought relief through administrative
hearing. See. Sections 509.092 and 760.1 HA) and (61, Florida Statutes (1999) ” Brill v.
Ocean View Villas. 23 F.A.L.R. 1560, at 1561 (FCHR 2001).

For the foregoing reasons, Petitioner’s exceptions are rejected.

Respondent’s Exceptions

Respondent filed exceptions to the Administrative Law Judge’s Recommended
Order in a document entitled, “Respondent’s Exception to Recommended Order.”

In that document, Respondent notes that the Administrative Law Judge found that
Petitioner requested attorney’s fees and that, by agreement, the parties deferred that issue
until the merits of the case were determined by final order. Respondent notes that it, too,
requested attorney’s fees, and that “[t]o the extent that the Recommended Order prohibits
or otherwise does not allow Respondent to pursue its claim for attorney’s fees by virtue
of the Administrative Law Judge failing to mention such a claim in the Recommended
Order, the Respondent takes exception to the Recommended Order.”

The Commission’s file does not contain a response to this exception from
Petitioner.

The transcript of the proceeding seems to suggest, but does not conclusively state,
that entitlement to attorney’s fees would be dealt with by the parties in their proposed
recommended orders (see Transcript pages 312 to 316), but the Recommended Order,
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itself, seems to suggest that the issue of attorney’s fees was deferred until the merits of
the case are determined by final order. Recommended Order, 55.

The Commission has entertained a motion for attorney’s fees under the Florida
Civil Rights Act of 1992, by a prevailing Respondent, after the Commission issued its
final order. See, e.g., Haynes v. Putnam County School Board. FCHR Order No. 04-162
(December 23, 2004), denying “Respondent’s Motion for Attorney’s Fees and Costs.’’

Without now determining whether Respondent would be entitled to attorney’s fees,
we accept Respondent’s exception, and conclude that the Recommended Order does not
preclude Respondent from pursuing a claim of attorney’s fees pursuant to the Florida
Civil Rights Act of 1992.

Dismissal

The Petition for Relief and Complaint of Discrimination are DISMISSED with
prejudice.

The parties have the right to seek judicial review of this Order. The Commission
and the appropriate District Court of Appeal must receive notice of appeal within 30 days
of the date this Order is filed with the Clerk of the Commission. Explanation of the right
to appeal is found in Section 120.68, Florida Statutes, and in the Florida Rules of
Appellate Procedure 9.110.

DONE AND ORDERED this 23rd day of August, 2005.
FOR THE FLORIDA COMMISSION ON HUMAN RELATIONS:

Commissioner Rita Craig,
Panel Chairperson;
Commissioner Keith Roberts; and
Commissioner Aletta Shutes

Filed this 23rd day of August, 2005,
in Tallahassee, Florida.

cu~>
Violet Crawford, Clerk
Commission on Human Relations
2009 Apalachee Parkway, Suite 100
Tallahassee, FL 32301
(850) 488-708
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NOTICE TO COMPLAINANT / PETITIONER

As your complaint was filed under Title VII of the Civil Rights Act of 1964, which
is enforced by the U.S. Equal Employment Opportunity Commission (EEOC), you have
the right to request EEOC to review this Commission’s final agency action. To secure a
“substantial weight review” by EEOC, you must request it in writing within 15 days of
your receipt of this Order. Send your request to Miami District Office (EEOC), One
Biscayne Tower, 2 South Biscayne Blvd., Suite 2700, 27th Floor, Miami., FL 33131.

Copies furnished to:

Larry Jones
c/o David W. Glasser, Esq.
Glasser and Handel
150 S. Palmetto Ave., Box N
Daytona Beach, FL 32114

City of Bunnell
c/o James Allen Scott, Jr., Esq.
4440 North Oceanshore Blvd., # 109
Palm Coast, FL 32137

Ella Jane P. Davis, Administrative Law Judge, DOAH

James Mallue, Legal Advisor for Commission Panel

I HEREBY CERTIFY that a copy of the foregoing has been mailed to the above
listed addressees this 23rd day of August, 2005.

'A*.By:
Clerk of the Commission
Florida Commission on Human Relations




