
STATE OF FLORIDA 

COMMISSION ON HUMAN RELATIONS 

 

KAREN HOWE, PERSONAL 

REPRESENTATIVE OF THE ESTATE 

OF STEPHEN HOWE, 

) 

EEOC Case No. 15DA300754 

Petitioner, ) FCHR Case No. 23-02170 

 ) DOAH Case No. 04-003236 

vs. ) FCHR Order No. 05-046 

 )  

WESTERN AND SOUTHERN 

FINANCIAL GROUP, 
) 

 

Respondent )  

 

ORDER REMANDING PETITION FOR RELIEF FROM AN UNLAWFUL 

EMPLOYMENT PRACTICE 

This matter is before the Commission for consideration of the Order Declining Remand, dated March 15, 2005, issued 
in the above-styled matter by Administrative Law Judge Don W. Davis. 

Findings of Facts and Conclusions of Law 

The Complainant in this matter, Stephen Howe, filed a complaint with the Commission in May of 2003, prior to his 
death, alleging that Respondent had unlawfully terminated him from his position as an Insurance Agent on the basis 
of his disability. Upon completion of its investigation, the Commission issued a “no cause” determination, and the 
Personal Representative of the Complainant’s estate filed a Petition for Relief, which was transmitted by the 
Commission to the Division of Administrative Hearings on September 13, 2004. 
 
 On January 19, 2005, Judge Davis issued an “Order Closing File” in this matter, indicating that Petitioner’s 
representative had failed to respond to an Order to Show Cause directing Petitioner’s representative to show cause 
in writing that a factual and legal basis existed for the continued maintenance of this proceeding. 
 
 The Commission subsequently issued an “Order Remanding Petition for Relief from an Unlawful Employment 
Practice,” dated March 8, 2005, in which it found that Petitioner’s representative had timely filed a response to the 
Order to Show Cause, but had mistakenly filed the response in the wrong forum, with the Commission, instead of 
with the Division of Administrative Hearings, and that therefore the doctrine of equitable tolling applied and further 
proceedings on the Petition for Relief should be conducted.   
 
 Judge Davis then issued the “Order Declining Remand” currently before the Commission, indicating that “re-
opening the case would be a nullity in view of the Florida Supreme Court’s recent decision in Knowles v. Beverly 
Enterprises-Florida, Inc., --- So. 2d ----, 2004 WL 2922097 (Fla. 2004)…” Judge Davis concluded, “Knowles basically 
holds that claims for violation of statutory rights die with the claimant except in those instances where the alleged 
violation resulted in the claimant’s death.” 
 



 We conclude that the Administrative Law Judge committed an error of law in refusing to accept the 
Commission’s remand. 
 
 The Knowles case interprets a section of the Florida Statutes dealing with the rights of nursing home residents 
which states, “Any resident whose rights as specified in this part are deprived or infringed upon shall have a cause of 
action against any licensee responsible for the violation. This action may be brought by the resident or his or her 
guardian, by a person or organization acting on behalf of a resident with the consent of the resident or his or her 
guardian, or by the personal representative of the estate of the deceased resident when the cause of death resulted 
from the deprivation or infringement of the decedent’s rights.” Section 400.023(1), Florida Statutes.  
 
 Specifically, the certified question before the Court was, “May a personal representative bring a statutory 
cause of action under Section 400.023(1), Florida Statutes (1997), on behalf of a deceased resident of a nursing home 
for alleged infringement of the Resident’s statutory rights provided by Section 400.022, Florida Statutes (1997), 
where the infringement has not caused the resident’s death?”    
 
 The Court answered the question in the negative, based on the language of Section 400.023(1), Florida 
Statutes, set out above. 
 
 In our view, Knowles, supra, has nothing to do with the enforcement of the statutory rights established by 
the Florida Civil Rights Act of 1992. Indeed, contrary to Judge Davis’ pronouncement that “claims for statutory rights 
die with the claimant except in those instances where the alleged violation resulted in claimant’s death,” Section 
46.021, Florida Statutes (2003) states, “No cause of action dies with the person. All causes of action survive and may 
be commenced, prosecuted, and defended in the name of the person prescribed by law.”  
 
 There is no provision in the Florida Civil Rights Act of 1992 limiting the types of rights set out therein that can 
be enforced by a deceased Complainant’s personal representative, as there is in the section of the Florida Statutes 
dealing with the rights of nursing home residents. 
 
 We conclude that Complainant’s cause of action under the Florida Civil Rights Act of 1992 did not die with 
the person and that it may be commenced and prosecuted by Complainant’s personal representative, as set out in 
Section 46.021, Florida Statutes (2003). 
 
 In correcting this conclusion of law of the Administrative Law Judge, we conclude: (1) that the conclusion of 
law being modified is a conclusion of law over which the Commission has substantive jurisdiction, namely a 
conclusion of law interpreting whether a personal representative of a deceased complainant can maintain an action 
under the Florida Civil Rights Act of 1992; (2) that the reason the correction is being made by the Commission is that 
the conclusion of law as stated runs contrary to the applicable sections of the Florida Statutes; and (3) that in making 
this correction the conclusion of law being substituted is as or more  
 
reasonable than the conclusion of law which has been rejected. See, Section 120.57(1)(l), Florida Statutes (2003). 

Exceptions 

Neither party filed exceptions to the Administrative Law Judge’s Order Declining Remand. 

Remand 

The Petition for Relief and Complaint of Discrimination are REMANDED to the Administrative Law Judge for further 
proceedings consistent with this Order. 

DONE AND ORDERED this 20th day of April, 2005 



FOR THE FLORIDA COMMISSION ON HUMAN RELATIONS: 
 

Commissioner Dominique B. Saliba; and 
Commissioner Donna Elam; and 
Commissioner Roosevelt Paige; 

Filed this 20th day of April, 2005,  
in Tallahassee, Florida 

/s/ 

Violet Crawford, Clerk 
Commission on Human Relations 
4075 Esplanade Way, Room 110 
Tallahassee, FL 32399 
(850) 488-7082 

Copies furnished to: 
 
Karen Howe, Personal Representative 
of the Estate of Stephen Howe 
c/o Daniel Stewart, Esq. 
4519 Highway 90 
Pace, FL 3257 

Western and Southern Financial Group 
c/o Alice M. Fitzgerald, Esq. 
400 Broadway 
Cincinnati, FL 45202- 

Western and Southern Financial Group 
c/o Linda G. Bond, Esq. 
Allen, Norton & Blue, P.A. 
906 North Monroe Street 
Tallahassee, FL 32303 

Don W. Davis, Administrative Law Judge, DOAH 

James Mallue, Legal Advisor for Commission Panel 

 

By: /s/ 

Violet Crawford,  
Clerk of the Commission 
Florida Commission on Human Relations 

 




