
STATE OF FLORIDA 

COMMISSION ON HUMAN RELATIONS 

 

KAREN HOWE, PERSONAL 

REPRESENTATIVE OF THE ESTATE 

OF STEPHEN HOWE, 

) 

EEOC Case No. 15DA300754 

Petitioner, ) FCHR Case No. 23-02170 

 ) DOAH Case No. 04-003236 

vs. ) FCHR Order No. 05-032 

 )  

WESTERN AND SOUTHERN 

FINANCIAL GROUP, 
) 

 

Respondent )  

 

ORDER REMANDING PETITION FOR RELIEF FROM AN UNLAWFUL 

EMPLOYMENT PRACTICE 

On May 1, 2003, Petitioner’s deceased husband, STEPHEN HOWE, filed a complaint of discrimination pursuant to 
Florida Civil Rights Act of 1992, Sections 760.01-760.11, Florida Statutes (2001), alleging that the Respondent, 
WESTERN AND SOUTHERN FINANCIAL GROUP., committed an unlawful employment practice when he was unfairly 
terminated because of his disabilities. The allegations set forth in the complaint were investigated and on August 11, 
2004, the Executive Director issued his determination that there was no reasonable cause to believe that a 
discriminatory act occurred.  The Petitioner filed a Petition for Relief on September 10, 2004. The case was placed in 
abeyance until November 22, 2004, due to recent hurricane damage in Pensacola, Florida. Subsequently, 
Administrative Law Judge Don W. Davis issued an Order for the Petitioner to Show Cause on December 14, 2004, 
that a factual and legal basis exists for the continued maintenance of the proceeding in this forum. A written response 
was required no later than 5:00 p.m. on December 27, 2004. 
 
Judge Davis issued a Recommended Order of Dismissal dated January 19, 2005. 
 
Judge Davis’s recommended order states that Petitioner, and her representative, failed to file timely her response 
to the Order to Show Cause issued by him on December 14, 2004. An investigation of the file at the Commission 
indicates that a response was received by the Commission, by facsimile, prior to 5:00 p.m. (EST) on December 27, 
2004. In addition, the Commission received a Petitioner’s Motion to Reopen File and Reconsider Order closing File 
on January 28, 2005, attaching a copy of the Petitioner’s Response to Order to Show Cause and Motion for 
Substitution of Party filed by facsimile on December 27, 2004, and served to Respondent’s representatives on that 
same date. To date, the Respondent has not provided a response to that motion. 
 
The Commission panel designated below considered the record of this matter and determined the action to be taken 
on the Recommended Order. 

Findings of Facts and Conclusions of Law 



The ALJ concluded that the failure of the Petitioner’s representative to comply with requirements of his Order of 
December 13 [14], 2004, indicated that there was no factual and legal basis for continued maintenance of this 
proceeding in this forum. He, therefore, dismissed the proceedings and closed the file on the case in the Division of 
Administrative Hearings. 
 
 Evidently, although timely served on the Respondent and filed with the Commission, the Petitioner’s 
representative failed to file his response to the Order with the Division and the ALJ did not have knowledge of the 
response. 
 
In order to overcome the failure to timely file a Petition, or this case to respond to an Order to Show Cause, the 
Petitioner must provide creditable evidence that the failure to file her response was a result of equitable 
circumstances that prevented a timely filing (“equitable tolling”). “Generally, the [equitable] tolling doctrine has been 
applied when the plaintiff has been misled or lulled into inaction, has in some extraordinary way been prevented 
from asserting his rights, or has timely asserted his rights mistakenly in the wrong forum.” Machules v. Department 
of Administration, 523 So.2d 1132, (Fla. 1988) at 1134. The court also stated, at 1133, “equitable tolling, unlike 
estoppel, does not require active deception or employer misconduct, but focuses rather on the employee with a 
reasonably prudent regard for his rights.  
 
Obviously, in this case, the Petitioner timely responded to the Order to Show Cause but mistakenly filed his response 
with the Commission instead of the Division of Administrative Hearings that had jurisdiction at that time over the 
case. 

Exceptions 

Neither party filed any exceptions to the Order Closing File. The Motion to Reopen File and Reconsider Order Closing 
File was filed with the Division of Administrative Hearings who currently lacks jurisdiction over the case. The Motion 
was also served on the Commission and Respondent’s attorneys within the time period provided for exceptions. 
Since the motion was timely filed within the time period reserved for exceptions to recommended orders and, to 
date, the Respondent has not responded, the Commission has taken cognizance of the facts alleged and returns the 
case to the jurisdiction of the Division of Administrative Hearings for further proceedings consistent with this order. 

Remand 

The Petition for Relief from an unlawful employment practice and Complaint of Discrimination are hereby 
REMANDED to the Administrative Law Judge for further proceedings consistent with this order.  
 
  
 
 The parties have the right to seek judicial review of this Order. The Commission and the appropriate District 
Court of Appeal must receive notice of appeal within 30 days of the date this Order is filed with the Clerk of the 
Commission. Explanation of the right to appeal is found in Section 120.68, Florida Statutes, and in the Florida Rules 
of Appellate Procedure 9.110. 

DONE AND ORDERED this 8th day of March, 2005 
FOR THE FLORIDA COMMISSION ON HUMAN RELATIONS: 

 
Commissioner Gilbert M. Singer; and 
Commissioner Mario M. Valle; and 
Commissioner Rita Craig; 

Filed this 8th day of March, 2005,  
in Tallahassee, Florida 



/s/ 

Violet Crawford, Clerk 
Commission on Human Relations 
4075 Esplanade Way, Room 110 
Tallahassee, FL 32399 
(850) 488-7082 

Copies furnished to: 
 
Daniel Stewart, Esquire 
4519 Highway 90 
Pace, FL 32571 

Alice M. Fitzgerald, Esquire 
Western & Southern Financial Group 
400 Broadway 
Cincinnati, Ohio 45202-3341 

Linda G. Bond, EsquireALLEN, NORTON & BLUE, P.A.906 North Monroe StreetTallahassee, Florida 32303 

Don W. Davis, Administrative Law Judge, DOAH 

Jim Tait, Legal Advisor for Commission Panel 

 

By: /s/ 

Violet Crawford,  
Clerk of the Commission 
Florida Commission on Human Relations 

 




