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FINAL ORDER DISMISSING PETITION FOR
RELIEF FROM AN UNLAWFUL EMPLOYMENT PRACTICE

Petitioner, JAMES W. COLBERT, filed a complaint of discrimination pursuant to the
Florida Civil Rights Act of 1992, Sections 760.01-760.11, Florida Statutes. The Complainant
alleged that the Respondent, SMURFIT STONE CONTAINER, committed an unlawful
employment practice by subjecting him to a discriminatory work environment because of his
race and national origin (Native American). The Complainant was ultimately terminated. An
investigation was conducted and on November 4, 2003, the Executive Director issued his
determination that there was no reasonable cause to believe that a discriminatory act occurred.
The Petitioner filed a Petition for Relief and was granted a formal evidentiary hearing which was
held in Pensacola, Florida, on June 9-10, 2004, before Administrative Law Judge Ella Jane P.
Davis.

Judge Davis issued a Recommended Order of Dismissal dated September 17, 2004.
Pursuant to notice, public deliberations were held on November 18, 2004, by means of

Communications Media Technology (namely, telephone) before this panel of Commissioners.
The public access point for these telephonic deliberations was the Office of the Florida
Commission on Human Relations, 2009 Apalachee Parkway, Suite 100, Tallahassee, Florida,
32301. At these deliberations, the Commission panel determined the action to be taken on the
above-indicated Order.

Findings of Fact and Conclusions of Law

Judge Davis found that the Respondent is a paper packaging plant located in Cantonment,
Florida. The Respondent manufactures a variety of bags for containing retail goods. Petitioner
worked for Respondent for more than eight years. Part of this time, the Respondent was a
member of a union which had a collective bargaining contract with the Respondent. At all times
material, he did shift work involving heavy machinery “on the floor.” Petitioner was terminated
on June 13, 2003, after a series of disciplinary actions.

For the eight plus years of Petitioner’s employment, nicknames were the common way
Petitioner and his co-employees addressed one another, day-in and day-out on the floor of the
plant. Some supervisors picked up these nicknames due to their regular and pervasive use
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among subordinates. During the Petitioner’s eight-plus years in Respondent’s employ, Petitioner
was perceived by many of his co-employees as an “Indian” or “Native American.” Some of
them called him by his first name, “James,” but most of them also called him by the nicknames,
“Indian,” “Two Dog,” “Two Dogs,” and/or “Two Dogs Fucking.” The nicknames for Petitioner
were used by co-employees and accepted by Petitioner for more than eight years without rancor
or dismay on either side. For more than eight years, the users did not perceive that the
nicknames might be racially provocative or demeaning of Petitioner’s race or national origin and
they did not sense that he might be hurt by the nicknames, because he did not express hurt
feelings or offense to anyone. Since 1999, Petitioner has attended annual meetings discussing
the Anti-Workplace Harassment Policy. Additionally, the Anti-Workplace Harassment Policy is
posted in the plant where any employee can refer to it, and it is sent out to employees’ homes in
newsletters. Respondent Employer also has in place, and has posted, and Equal Employment
Opportunity Policy. All witnesses agreed that while employed, Petitioner never raised his
nicknames as a harassment or racial issue or as an issue of national origin to anybody.

In 1999 the Petitioner took the machine operator certification course and became a
machine operator. As a machine operator the Petitioner received an Operator Skills Training
Handbook during his initial 40-hour machine operator certification course and received quality
assurance training twice-a-year. If an employee’s job performance requires correction, he first
would be provided additional training. This training would be documented as a coaching
session, rather than discipline. Other than that, the employer has a three-tiered corrective action
(discipline) program in place, as set out in the employees’ handbook. All levels of discipline are
documented in writing, even oral warnings. If supervisors do not perceive an error as correctable
by retraining an employee, an “oral warning” is issued “in writing” for the employee’s first error.
The employee’s next substandard performance results in a “written warning.” The third step is
to put the employee on paid Decision Making Leave (DML) for one day, to go home and think
about how to correct his flaws and to write out a letter saying how he is going to accomplish that
correction. If all three steps occur in a twelve (12) moth-period, a fourth error is supposed to
result in termination. If the employee passes the twelve (12) months’ mark without a third error,
the tiers recycle.

Petitioner received favorable treatment when he was permitted to resume work despite
having exhausted his permitted number of progressive disciplines in a twelve (12) month period.
Petitioner was permitted fifteen (15) months and more than three (3) progressive disciplines to
comply with standards. There is no evidence that any of Petitioner’s disciplinary problems were
due to his race or national origin. Additionally, there is no evidence that any of Petitioner’s
disciplinary problems or quality control issues arose from errors he made because of the
nicknames he was called. The Petitioner has shown no situation in which a non-Indian/Native
American received better- or even different - treatment on the disciplinary tiers then he received.
Therefore, the Petitioner has not made a prima facie showing of unequal treatment on the basis
of race and national origin.

The ALJ recommended that the Florida Commission on Human Relations (Commission)
dismiss the Petition for Relief. We adopt the Administrative Law Judge’s findings of fact and
conclusions of law.
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Exceptions

Petitioner filed exceptions to the Administrative Law Judge’s Recommended Order in a
document titled, “Objections to Recommended Order” in which he outlined nine (9) exceptions.
The Petitioner attempted to submit documents into evidence not admitted in the Administrative
hearing. Consequently, these documents were disregarded and not considered as exceptions.

All of the Petitioner’s exceptions take issue with findings and inferences drawn by the
ALJ from the evidence presented and attempt to reorganize, introduce evidence not in the record
and reweigh the facts to support his views. The Commission has stated, “[i]t is well settled that
it is the Administrative Law Judge’s function to consider all of the evidence presented and reach
ultimate conclusions of fact based on competent substantial evidence by resolving conflicts,
judging the credibility of witnesses and drawing permissible inferences therefrom. If the
evidence presented supports two inconsistent findings, it is the ALJ’s role to decide between
them.” Beckton v. Department of Children and Family Services. 21 F.A.L.R. 1735, at 1736
(FCHR 1998), citing Maggio v. Martin Marietta Aerospace, 9 F.A.L.R. 2168, at 2171 (FCHR
1986) and Barr v. Columbia Ocala Regional Medical Center. 22 F.A.L.R. 1729, at 1730 (FCHR
1999 ).

None of the Petitioner’s Exceptions to facts found by the ALJ provide any basis for the
legally necessary findings required for the Commission to determine that the [ALJ’s] findings
are not supported by competent substantial evidence in the record. See §§ 120.57 (1)(1), Florida
Statutes (2001). As the courts have often stated, “The agency may not reject the hearing
officer’s finding unless there is no competent, substantial evidence from which the finding could
reasonably be inferred. The agency is not authorized to weigh the evidence presented, judge
credibility of witnesses, or otherwise interpret the evidence to fit its desired ultimate conclusion.”
[emphasis supplied] Howard Johnson Company v. Kilpatrick. 501 So2d 59, at 60 (Fla. 1st DCA
1987) quoting from Heifetz v Department of Business Regulation. 475 So2d 1277, at 1281 (Fla.
1st DCA 1985).

Based on the foregoing, the Petitioner’s exceptions are stricken.

Dismissal

The Request for Relief and Complaint of Discrimination are DISMISSED with prejudice.

The parties have the right to seek judicial review of this Order. The Commission and the
appropriate District Court of Appeal must receive notice of appeal within 30 days of the date this
Order is filed with the Clerk of the Commission. Explanation of the right to appeal is found in
Section 120.68, Florida Statutes, and in the Florida Rules of Appellate Procedure 9.110.
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, 2004.DONE AND ORDERED this
FOR THE FLORIDA COMMISSION ON HUMAN RELATIONS

Commissioner Keith A. Roberts, Panel Chairperson
Commissioner Gayle Cannon
Commissioner P.C. Wu

U pFiled this^^
in Tallahassee, Florida.

day of

Violet Crawford, Clerk
Commission on Human Relations
2009 Apalachee Parkway, Suite 100
Tallahassee, Florida 32301
(850) 488-7082
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NOTICE TO COMPLAINANT/PETITIONER

As your complaint was filed under Title VII of the Civil Rights Act of 1964, which is
enforced by the U.S. Equal Employment Opportunity Commission (EEOC), you have the right to
request the EEOC to review this Commission’s final agency action. To secure a “substantial
weight review” by EEOC, you must request it in writing within 15 days of your receipt of this
Order. Send your request to Miami District Office (EEOC), One Biscayne Tower, 2 South
Biscayne Blvd., Suite 2700, 27th Floor, Miami, FL 33131

Copies furnished to:

For Petitioner:

James W. Colbert
c/o Martha Ellison
206 Marshall Avenue
Atmore, Alabama 36502

James W. Colbert
PO Box 60
Atmore, Alabama 36504

For Respondent:

Amie M. Remington, Esquire
BOZEMAN, JENKINS & MATTHEWS, P.A.
114 East Gregory Street
Pensacola, Florida 32501-3323

Honorable Ella Jane P. Davis, Administrative Law Judge (DOAH)

Jim Tait, Legal Advisor for Commission Panel
Stacie Harris, Legal Intern to Commission

I HEREBY CERTIFY that a copy of the foregoing has been mailed to the above listed

olS^day ofaddressees this , 2004.

OMZBY:
Clerk of the Commission
Florida Commission on Human Relations




