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nSTATE OF FLORIDA
COMMISSION ON HUMAN RELATIONS ccr<- Pn In, 7

EEOC Case No. 15DA200734 -;
• ‘ JTOMMY J.THOMPSON,

L
DOAH Case No. 04-0094Petitioner,

FCHR Case No. 22-01909v.

FCHR Order No. 04-137ACS, Ek/a CONCERA CORPORATION,

Respondent.

FINAL ORDER AWARDING AFFIRMATIVE RELIEF
FROM AN UNLAWFUL EMPLOYMENT PRACTICE

Preliminary Matters

Petitioner Tommy J. Thompson filed a complaint of discrimination pursuant to the
Florida Civil Rights Act of 1992, Sections 760.01 - 760.11, Florida Statutes (2001),
alleging that ACS, f/k/a Coneera Corporation, committed an unlawful employment
practice on the basis of Petitioner’s age (DOB: 7-29-52) and sex (male) by failing to
promote Petitioner to positions for which he had applied.

The allegations set forth in the complaint were investigated, and, on December 4,
2003, the Executive Director issued his determination finding that there was no
reasonable cause to believe that an unlawful employment practice had occurred.

Petitioner filed a Petition for Relief from an Unlawful Employment Practice, and
the case was transmitted to the Division of Administrative Hearings for the conduct of a
formal proceeding.

An evidentiary hearing was held in Tallahassee, Florida, on March 22, 2004, before
Administrative Law Judge Stephen F- Dean.

Judge Dean issued a Recommended Order on July 8, 2004, recommending that the
Commission enter a final order finding that Respondent committed an unlawful
employment practice, and recommending affirmative relief.

Pursuant to notice, public deliberations were held on September 30, 2004, by
means of Communications Media Technology (namely, telephone) before this panel of
Commissioners. The public access point for these telephonic deliberations was the
Office of the Florida Commission on Human Relations, 2009 Apalachee Parkway, Suite
100, Tallahassee, Florida,32301. At these deliberations, the Commission panel
determined the action to be taken on tbe Recommended Order.
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Findings of Fact

We find the Administrative Law Judge’s findings of fact to he supported by
competent substantial evidence, with the limitation set out in the Exceptions section of
this Order, below.

We adopt the Administrative Law Judge’s findings of fact, with the indicated
limitation.

Conclusions of Law

We find the Administrative Law Judge’s application of the law to the facts to result
in a correct disposition of the matter, with the exception of the Administrative Law
Judge’s conclusions finding that an unlawful employment practice occurred on the bases
of National Origin and “language,” as discussed in the Exceptions section of this Order,
the omission of awarding costs reasonably incurred by Petitioner in this matter and
statutory interest on the back pay amount, and the awarding of back pay until the date of
the Commission’s final order rather than to the time of promotion..

The Administrative Law Judge found Petitioner entitled to back pay “from
November 2001 to the date of entry of FCHR’s final order.” Recommended Order,
Recommendations Section.,

in our view, the Administrative Law Judge committed an error of law in
concluding that the back pay to which Petitioner is entitled should run to the date of the
Commission’s final order, instead of extending until Petitioner’s placement into a call
center supervisory position. See, e.g., Bell v. Surrey Place Center, FCHR Order No.
03-020 (April 29, 2003), adopting conclusions of law in which the Administrative Law
Judge recommended that back pay be awarded until the time Petitioner had been
reinstated in the position from which she had been unlawfully terminated.

Jn addition, Petitioner is entitled to costs reasonably incurred in the conduct of this
litigation. See, e.g., Bert v. Department of Education. 21 F.A.L.R. 1781, at 1784 (FCHR
1998). Petitioner is also entitled to statutorily established interest on the back pay
amount. See, e.g., Cahill v. K.S.L. Fairways Group.L.P..FCHR Order No. 03-015
(February 20, 2003).

In making these corrections to the Administrative Law Judge’s conclusions of law,
we find: (1) that the Administrative Law Judge’s conclusions of law that are being
corrected are within the substantive jurisdiction of the Florida Commission on Human
Relations, namely the determination of entitlement to relief under the Florida Civil Rights
Act of 1992; (2) the reason the corrections are being made is that the conclusions of law
as stated by the Administrative Law Judge run contrary to previous Commission action
on the issue; and (3) that in making these corrections the conclusions of law being
substituted are as or more reasonable than the conclusions which have been rejected.
See,Section 120.57(1)(1), Florida Statutes (2003).
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With these corrections, and those indicated in the Exceptions section of this Order,
below, we adopt the Administrative Law Judge’s conclusions of law.

Exceptions

Respondent filed exceptions to the Administrative Law Judge’s Recommended
Order in a filing entitled, “Respondent’s Exceptions to the Recommended Order of the
Administrative Law Judge.”

The Respondent set out seven exceptions to the Recommended Order. Six of the
seven are explained with extensive argument and, in some instances, additional “sub”
exceptions are provided. Following is our analysis of the seven exceptions:

7. The AU’s conclusion of law that a bilingual requirement or preference
constitutes a discriminatory practice is directly contrary to legal precedent. — In our
view, the Administrative Law Judge did not actually conclude this, and Respondent’s
argument does not point to where this specific conclusion is located in the Recommended
Order. What the Administrative Law Judge did conclude is that “the reasons advanced
for promoting other applicants were a pretext for not promoting older males”
(Recommended Order, f 50), and that one of the reasons advanced for not promoting
Petitioner was the bilingual requirement (Recommended Order,123).

We reject this exception.
11. The ALJ erred in finding discrimination based on National Origin as

Complainant had not alleged National Origin discrimination in his charge of
discrimination. — A review of the Charge of Discrimination indicates that Petitioner
initially alleged discrimination on the bases of sex and age. See Filing, and
Recommended Order, Preliminary Statement. In a Recommended Order adopted by a
Commission panel it has been stated that “failure to include a particular charge in one’s
complaint filed with the Florida Commission on Human Relations precluded the
inclusion of the charge in one’s petition for relief.” Williams v. Department of
Corrections. 23 F.A.L-R. 2576, at 2579 (FCHR 2000). In that case an Administrative
Law Judge had dismissed Petitioner’s race discrimination claim raised for the first time in
the Petition for Relief, and proceeded on the retaliation claim raised by the initial Charge
of Discrimination.

Based on the foregoing, we conclude the Administrative Law Judge committed an
error of law in finding that an unlawful employment practice occulted on the basis of
National Origin, since National Origin was not a basis of discrimination alleged in the
Charge of Discrimination.

With regard to discrimination on the basis of “language,” the Administrative Law
Judge noted that while language may be used as a covert basis for National Origin
discrimination, the law does not prohibit discrimination on the basis of language, making
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the Administrative Law Judge’s finding that Petitioner was discriminated against on the
basis of “language” somewhat puzzling. See Recommended Order, f 33 and‘f 50.

We accept this exception.
In making these corrections to the Administrative Law Judge’s conclusions of law,

we find: (1) that the Administrative Law Judge’s conclusion of law that is being corrected
is within the substantive jurisdiction of the Florida Commission on Human Relations,
namely the determination of how bases of discrimination are brought forward for
decision under the Florida Civil Rights Act of 1992; (2) the reason the correction is being
made is that the conclusion of law as stated by the Administrative Law Judge runs
contrary to previous Commission action on the issue; and (3) that in making this
correction the conclusion of law being substituted is as or more reasonable than tine
conclusion which has been rejected. See, Section 120.57(1)(1), Florida Statutes (2003).

III. The ALJ erred by applying the wrong standard for analyzing a discriminatory
promotion claim. — Respondent argues that the Administrative Law Judge erred by
relying on a finding that Petitioner was “equally, if not better, qualified” than the selected
applicants to support the conclusion that Respondent discriminated against Petitioner. In
our view, the Administrative Law Judge relied on this finding only to demonstrate that
Petitioner was qualified for the positions for the purpose of establishing a prima facie
case of discrimination. See Recommended Order,144.

We reject this exception.
TV. The ALT erred by improperly shifting the burden ofproof to Respondent, ACS.— Respondent argues that the Administrative Law Judge improperly shifted the burden of

proof to Respondent when the finding was made that “The employer did not provide any
further evidence about the number of linguists on staff, their ethnic background, or
percentage of Hispanics and Creoles served.” See Filing. Respondent argues that it
articulated a legitimate, nondiscriminatoiy reason why the successful candidate was more
qualified than Petitioner for each of the promotion decisions, and that this finding placed
an additional burden on Respondent See Filing.

We disagree that this finding placed an additional burden on Respondent. Rather,
the Administrative Law Judge concluded that Respondent had articulated a legitimate,
nondiscriminatoiy reason for not promoting Petitioner. See Recommended Order, ^ 45
and H 46.

We reject this exception.
V The AU’s finding of discrimination based on gender is directly contrary to his

factual finding that ACS promoted a number of young men;
VI. Several of the AU’s factual findings are not supported by the record or are

contrary to undisputed record testimony; and
VII. The ALJ made vague generalizations rather than making specific factual

findings and ignored undisputed testimony favorable to Respondent. — These three
exceptions all essentially take issue with the facts found and inferences drawn by the
Administrative Law Judge from the evidence presented. The Commission has stated, “It
is well settled that it is the Administrative Law Judge’s function ‘to consider all of the
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evidence presented and reach ultimate conclusions of fact based on competent substantial
evidence by resolving conflicts, judging the credibility of -witnesses and drawing
permissible inferences therefrom. If the evidence presented supports two inconsistent
findings, it is the Administrative Law Judge’s role to decide between them.’ Beckton v.
Department of Children and Family Services, 21 F.A.L.R. 1735, at 1736 (FCHR 1998),
citing Maggio v. Martin Marietta Aerospace, 9 F.A.L.R. 2168, at 2171 (FCHR 1986).”
Barr v. Columbia Ocala Regional Medical Center. 22 F.A.L-R.1729, at 1730 (FCHR
1999).

We reject these exceptions.

Affirmative Relief

Through our adoption of the Administrative Law Judge’s findings of fact and
conclusions of law, as set out above, with the indicated limitations and corrections, we
find that unlawful employment practices have occurred in this matter on the bases of age
and sex and have adopted the Administrative Law Judge’s recommendations for the
remedy of those unlawful employment practices, with the indicated modifications
regarding the time frame for which Petitioner is owed back pay, the award of interest on
the back pay amounts, and an award of costs.

Respondent is hereby ORDERED:.
(1) to cease and desist from discriminating further in the manner it has been found

to have unlawfully discriminated against Petitioner;
(2) to promote Petitioner immediately to a call center supervisory position in the

manner recommended by the Administrative Law Judge in the Recommended Order;
(3) to remit back pay to Petitioner in the manner recommended by the

Administrative Law Judge in the Recommended Order, with the clarification that back
pay entitlement runs from November 2001 until Petitioner is placed in a call center
supervisory position instead of until the date of the Commission’s final order as
suggested in the Recommended Order;

(4) to pay Petitioner the statutorily established interest on the amounts awarded
Petitioner in (3), above; and

(5) to pay Petitioner the amount of costs that have been reasonably incurred in this
matter by Petitioner,

The Commission reserves jurisdiction over the determination of precise remedy
amounts in this matter, including, but not limited to, amounts of back pay, interest, and
costs awarded Petitioner. :

If, within 30 days of the date of the filing of this Order by the Clerk of the
Commission, the parties have agreed to the appropriate remedy amounts for the unlawful
employment practice found to have occurred, the parties shall prepare and submit to the
Commission a Joint Stipulation of Settlement.

If, within 30 days of the date of the filing of this Order by the Clerk of the
Commission, the parties are unable to reach agreement as to the remedy amounts for the
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unlawful employment practice found to have occurred, the Petitioner is directed to file
with the Commission a Notice of Failure of Settlement, and the case will be remanded to
the Administrative Law Judge for determination of the appropriate remedy amounts in
this matter.

The parties have the right to seek judicial review of this Order. The Commission
and the appropriate District Court of Appeal must receive notice of appeal within 30 days
of the date this Order is filed with the Clerk of the Commission. Explanation of the right
of appeal is found in Section 120.68, Florida Statutes, and in the Florida Rules of
Appellate Procedure 9.110.

/^~
day of 3 2004.DONE AND ORDERED this

FOR THE COMMISSION ON HUMAN RELATIONS:

ilbertCommisVjo:
Panel Chairperson;
CommissionerMarioM. Valle; and
Commissioner P. C. Wu

Singer,

Jjt day of Cdobê 2004,FILED thi
in Tallahassee, Florida.

Violet Crawford u
Clerk, Commission on Human Relations
2009 Apalachee Parkway, Suite 100
Tallahassee, FL 32301
(850) 488-7082

NOTICE TO COMPLAINANT / PETITIONER
!•

As your complaint was filed under Title VH of the Civil Rights Act of 1964, which
is enforced by the U.S. Equal Employment Opportunity Commission (EEOC), you have
the right to request EEOC to review this Commission’s final agency action. To secure a
“substantial weight review” by EEOC,you must request it in writing within 15 days of
your receipt of this Order. Send your request to Miami District Office (EEOC), One
Biscayne Tower, 2 South Biscayne Blvd., Suite 2700, 27th Floor, Miami, FL 33131.

. i
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Copies furnished to:

Tommy J. Thompson
941 Tung Hill Drive
Tallahassee, FL 32317

ACS, f/k/a Concera Corporation
do Samuel ZurLk, m, Esq.
The Kullman Firm
1100 Poydras Street, 1600 Energy Center
New Orleans,LA 70160

ACS, f/k/a Concera Corporation
c/o Tas Panos, Esq.
Vice President and Senior Corporate Counsel
2828 North Haskell
Building 1, Ninth Floor
Dallas, TX 75204

Stephen F. Dean, Administrative Law Judge, DOAH

James Mallue, Legal Advisor for Commission Panel

'WY that a copy oTthe.foregoing has been mailed to the above
S*_ day of Ottb 2004.

I HEREBY CERT
listed addressees this /

(LBy:
Clerk of the Commission
Florida Commission on Human Relations




