
STATE OF FLORIDA 

COMMISSION ON HUMAN RELATIONS 

 

RONALD J. CLARDY, ) EEOC Case No. 15DA200797 

Petitioner, ) FCHR Case No. 22-01672 

 ) DOAH Case No. 04-001020 

vs. ) FCHR Order No. 04-093 

 )  

DEPARTMENT OF CORRECTIONS, )  

Respondent )  

 

ORDER REMANDING PETITION FOR RELIEF FROM AN UNLAWFUL 

EMPLOYMENT PRACTICE 

Preliminary Matters 

Petitioner RONALD J. CLARDY filed a complaint of discrimination on June 10, 2002, pursuant to the Florida Civil Rights 
Act of 1992, Sections 760.01 - 760.11, Florida Statutes (1997), alleging that Respondent DEPARTMENT OF 
CORRECTIONS committed unlawful employment practices on the basis of Petitioner’s gender and disability.  
 
 The allegations set forth in the complaint were investigated, and, on January 30, 2004, the Executive Director 
issued his determination finding that there was no reasonable cause to believe that an unlawful employment practice 
had occurred. 
 
 Petitioner filed a Petition for Relief from an Unlawful Employment Practice, and the case was transmitted to 
the Division of Administrative Hearings for the conduct of a formal proceeding. 
 
 Upon Respondent’s Motion to Dismiss filed March 30, 2004, the Administrative Law Judge issued an Order 
of Dismissal and dismissed the Petitioner for Relief on the grounds that the Petition was not filed within the 35 days 
provided Florida Statute Section 760.11 (2003) and Rule 60Y-5.008, F.A.C.  Although denominated an Order of 
Dismissal, the ALJ did note that exceptions could be filed as to “this Recommended Order.” We are construing the 
Judge’s Order to be a Recommended Order. 
 
 Judge Cleavinger issued her Order of Dismissal, dated May 6, 2004. 
 
The Commission panel designated below considered the record of this matter and determined the action to be taken 
on the Recommended Order. 

Findings of Facts and Conclusions of Law 

The Administrative Law Judge found that the Petition for Relief was due by close of business on Friday, March 5, 
2004, and was not delivered until Monday, March 8, 2004. The ALJ further found that Petitioner provided 
documentation that he sent, by U.S. Mail next day delivery, his Petition for Relief on the afternoon of March 4, 2004. 
The record reflects that the Petition was sent by U.S. Mail who was instructed (and paid) to provide delivery before 



noon on Friday, March 5, 2004. Through no error on the part of the Petitioner, the Petition was not delivered, and 
signed for by FCHR personnel, until 1:56 p.m. on Monday, March 8, 2004.   
 
The Administrative Law Judge further noted that the statute and rule required that the Petition for Relief must be 
filed within 35 days of the date of determination by FCHR and concluded that “this time was jurisdictional and cannot 
be added to.” The Administrative Law Judge erred in concluding that the 35-day filing period provided by § 760.11(7), 
Florida Statutes (2001) is jurisdictional and is not subject to equitable tolling. See Irwin v. Department of Veterans 
Affairs, 498 U.S. 89, at 92-93 (1980) (filing period in federal law counterpart to Chapter 760 is not jurisdictional); 
Donald v. Winn-Dixie Stores, Inc., 19 F.A.L.R. 4357, at 4371 (FCHR 1995); and Clark v. Department of Corrections, 8 
F.A.L.R. 679, at 680-681 (FCHR 1985). See also reasoning contained in recommended order dated September 5, 2002, 
for Ambroise v. O’Donnell’s Corporation, FCHR Order # 02-100; DOAH Case # 02-2762. 
 
   In order to overcome the failure to timely file a Petition, the Petitioner must provide creditable evidence 
that the failure to file his petition was a result of equitable circumstances that prevented a timely filing (“equitable 
tolling”). “Generally, the [equitable] tolling doctrine has been applied when the plaintiff has been misled or lulled 
into inaction, has in some extraordinary way been prevented from asserting his rights, or has timely asserted his 
rights mistakenly in the wrong forum.” Machules v. Department of Administration, 523 So.2d 1132, at 1134 
(Fla.1988). The court also stated, “equitable tolling, unlike estoppel, does not require active deception or employer 
misconduct, but focuses rather on the employee with a reasonably prudent regard for his rights.” Id. at 1133. 
 
It should also be noted, however, that a series of recent cases have rejected the application of an excusable neglect 
standard in overcoming the failure to file timely a petition for an administrative hearing. See, Cann v. DCFS, 813 So.2d 
237 (Fla. 2nd DCA 2002) in which the petitioner’s attorney delivered the request to the post office one day prior to 
due date but it was not delivered (received by the agency) until one day after the due date. However, in the Cann 
case, the attorney did not use the “overnight mail” promise of the U.S. Postal Service but rather relied on regular 
mail. We find that the Petitioner made every reasonable effort to timely assert his rights and that the failure to 
deliver the Petition on Friday, March 5, 2004, was not the fault of the Petitioner and was beyond his control. Equitable 
tolling does apply and we find that the Commission acted correctly in rescinding its Notice of Dismissal.  
 
We modify the conclusion of law accordingly. 
 
In modifying these conclusions of law of the Administrative Law Judge, we conclude: 
 
(1) that the conclusions of law being modified are conclusions of law over which the Commission has substantive 
jurisdiction, namely conclusions of law stating what must be demonstrated to establish a prima facie case of unlawful 
discrimination under the Florida Civil Rights Act of 1992; (2) that the reason the modification is being made by the 
Commission is that the conclusions of law as stated run contrary to previous Commission decisions on the issue; and 
(3) that in making these modifications the conclusions of law we are substituting are as or more reasonable than the 
conclusions of law which have been rejected. See, Section 120.57(1)(l), Florida Statutes (2001). 

Exceptions 

Neither party filed exceptions to the Administrative Law Judge’s Recommended Order. 

Remand 

The Petition for Relief from an unlawful employment practice and Complaint of Discrimination are hereby 
REMANDED to the Administrative Law Judge for further proceedings consistent with this order. 
  



Dismissal 

NOTICE TO COMPLAINANT/PETITIONER 
 
As your complaint was filed under Title VII of the Civil Rights Act of 1964, which is enforced by the U.S. Equal 
Employment Opportunity Commission (EEOC), you have the right to request the EEOC to review this Commission's 
final agency action. To secure a "substantial weight review" by EEOC, you must request it in writing within 15 days 
of your receipt of this Order. Send your request to Miami District Office (EEOC), One Biscayne Tower, 2 South 
Biscayne Blvd., Suite 2700, 27th Floor, Miami, FL 33131. 

DONE AND ORDERED this 4th day of August, 2004 
FOR THE FLORIDA COMMISSION ON HUMAN RELATIONS: 

 
Commissioner Billy W. Stall; and 
Commissioner Donna Elam; and 
Commissioner PC Wu; 

Filed this 4th day of August, 2004,  
in Tallahassee, Florida 

/s/ 

Violet Crawford, Clerk 
Commission on Human Relations 
4075 Esplanade Way, Room 110 
Tallahassee, FL 32399 
(850) 488-7082 

Copies furnished to: 
 
Ronald J. Clardy 
Post Office Box 6021 
Panama City, FL 32404 

Mark Simpson 
Assistant General Counsel 
Department of Corrections 
2601 Blair Stone Road 
Tallahassee, FL 32399-2 

Diane Cleavinger, Administrative Law Judge, DOAH 

Jim Tait, Legal Advisor for Commission Panel 

 

By: /s/ 

Violet Crawford,  
Clerk of the Commission 
Florida Commission on Human Relations 

 




