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Preliminary Matters 

Petitioner, LYNDA D. WYNN, filed a complaint of discrimination pursuant to Florida Civil Rights Act of 1992, Sections 
760.01-760.11, Florida Statutes, alleging that the Respondent, DEPARTMENT OF ENVIRONMENTAL PROTECTION, 
committed an unlawful employment practice by terminating her due to her race (black). The allegations set forth in 
the complaint were investigated and, on June 18, 2003, the Executive Director issued his determination that there 
was reasonable cause to believe that a discriminatory act occurred.  The Petitioner filed a Petition for Relief and was 
granted a formal evidentiary hearing that was held in Tallahassee, Florida, on October 1, 2003, before Administrative 
Law Judge Stephen F. Dean. 
 
Judge Dean issued a Recommended Order of Dismissal dated December 11, 2003.  
 
The Commission panel designated below considered the record of this matter and determined the action to be taken 
on the Recommended Order. 

Findings of Facts and Conclusions of Law 

The Commission’s file does not contain a transcript of the proceeding before the Administrative Law Judge.    In the 
absence of a transcript of the proceeding before the Administrative Law Judge, her Recommended Order is the only 
evidence for the Commission to consider. National Industries, Inc. vs. Commission on Human Relations, et al., 527 
So. 2d 894, at 898 (Fla. 5th DCA 1988). 
 
With regard to the steps necessary for establishing that an unlawful employment practice has occurred, it has been 
stated, “the initial burden is upon Petitioner to establish a prima facie case of discrimination. Once Petitioner 
established a prima facie case, a presumption of unlawful discrimination is created. The burden then shifts to 
Respondent to show a legitimate, nondiscriminatory reason for its action. If Respondent carries this burden, 
Petitioner then must prove by a preponderance of the evidence that the reason offered by the Respondent is not its 
true reason, but only a pretext for discrimination.” See conclusions of law adopted by a Commission panel in Spradlin 



vs. Washington Mutual Bank, d/b/a Great Western. 23 F.A.L.R. 3359, at 3364, 3365 (FCHR 2001), citations from the 
quoted statement omitted. 
 
The Petitioner believed that she was terminated for her conflict with her manager over the location of a display for 
which she was responsible at the opening of the Palaka Visitor’s Center and because of her race. The ALJ found that 
there was conflicting testimony about the manager’s reaction to the Petitioner setting up her display inside and 
refusing to follow the direction to set it up outside as originally planned. The Manager, upon receiving the Petitioner’s 
objections, allowed her to keep her display in the van and not set up. Later, the display was allowed to set up in the 
Center when the local displays failed to show up. 
 
The ALJ found that the termination was for failing to attend work on the Monday following the Palatka opening. 
Although given one-half day off, either morning or afternoon for that Monday, the Petitioner failed to show up the 
entire day. The Employment Termination Critique (Petitioner’s Exhibit 4) also reflected dissatisfaction with 
Petitioner’s work product, accuracy, and attendance. The testimony of the Manager provided some, but very few, 
specifics; however, did demonstrate legitimate, non-discriminatory business reasons for the termination.  
 
The ALJ concluded that the Petitioner, although showing that she met two elements of the four part test for a prima 
facie case, failed to show she was qualified for the position she held and did not show that she was treated differently 
from others in a non-protected class who were similarly situated. He found that the failure to demonstrate her 
qualifications were not a bar since it was not asserted by the Respondent. He did find that her claim of disparate 
treatment based on her race was not supported by the evidence and that she failed to demonstrate that the reasons 
given for her termination were pretextual.  
 
We adopt the Administrative Law Judge’s findings of fact and conclusions of law. 

Exceptions 

Petitioner filed exceptions to the Administrative Law Judge’s Recommended Order in a document titled, Petitioner’s 
Exceptions to Recommended Order (R.O.), in which she outlined 16 exceptions.  
 
Her first exception challenges the ALJ’s Finding of Fact found in Recommended Order ¶ 2 which she believes is a 
conclusion of law and, “as a conclusion of law, is erroneous and the prescription for unlawful employment practices.” 
She provides no legal support for her argument. In fact, the statutory citations she gives support the finding of fact 
that the statement is a correct statement of the law as applied to her factual situation.  
 
Exceptions 2-12 challenge various findings of fact made by the ALJ in which Petitioner reorders and reweighs facts to 
support her view. She offers no proof that the ALJ did not have substantial and competent evidence to support his 
determination of facts but rather challenges his order and weighing of the facts placed into evidence during the 
evidentiary hearing. She also relies on evidence that was not presented at the hearing.  
 
In Exception 13 the Petitioner requires the Respondent to produce credible, admissible evidence that its action was 
legitimate and non-discriminatory. She fails to recognize that, after the Respondent articulates a legitimate, non-
discriminatory business reason(s) for its actions, the Petitioner has the burden to demonstrate those reason(s) were 
merely a pretext for discriminatory behavior. 
 
Exceptions 14-15 purportedly address the conclusions of law reached by the ALJ. They are argumentative and reorder 
and reweigh the facts, and add facts that are not within the record, to support her view. 
 
Exception 16 corrects the ALJ in noting that the termination form was Petitioner’s Exhibit 4 and not the Department’s. 
However, who introduced the exhibit is not critical and any error as to who made the introduction was harmless. 
 



As noted above, the Commission’s file does not contain a transcript of the proceeding before the Administrative Law 
Judge. The filing of such a transcript is a requirement to the filing of exceptions to a Recommended Order. In the 
absence of a transcript of the proceeding before the Administrative Law Judge, his Recommended Order is the only 
evidence for the Commission to consider. National Industries, Inc. vs. Commission on Human Relations, et al., 527 
So. 2d 894, at 898 (Fla. 5th DCA 1988). Therefore, in the absence of a transcript, the Commission is limited in its 
review to the facts found by the ALJ in the Recommended Order and has ordered the exceptions stricken. See Ebeh 
vs. Consumer Credit Counseling Service of the Tampa Bay Area, Inc., 20 F.A.L.R. 3132, at 3134 (FCHR 1998). 
 
Based on the foregoing, Petitioner’s exceptions are not accepted. 

Dismissal 

The Request for Relief and Complaint of Discrimination are DISMISSED with prejudice.  
 
 The parties have the right to seek judicial review of this Order. The Commission and the appropriate District 
Court of Appeal must receive notice of appeal within 30 days of the date this Order is filed with the Clerk of the 
Commission. Explanation of the right to appeal is found in Section 120.68, Florida Statutes, and in the Florida Rules 
of Appellate Procedure 9.110. 

DONE AND ORDERED this 2nd day of July, 2004 
FOR THE FLORIDA COMMISSION ON HUMAN RELATIONS: 

 
Commissioner Dominique B. Saliba; and 
Commissioner Billy W. Stall; and 
Commissioner Gayle Cannon; 

Filed this 2nd day of July, 2004,  
in Tallahassee, Florida 

/s/ 

Violet Crawford, Clerk 
Commission on Human Relations 
4075 Esplanade Way, Room 110 
Tallahassee, FL 32399 
(850) 488-7082 

Copies furnished to: 
 
Lynda D. Wynn 
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Tallahassee, FL 32315 

Marshall G. Wiseheart, Esquire 
Department of Environmental Protection 
Office of General Counsel 
The Douglas Building, Mail Station 35 
3900 Commonwealth Boulevard 
Tallahassee, FL 32399-3 

Stephen F. Dean, Administrative Law Judge, DOAH 

Jim Tait, Legal Advisor for Commission Panel 



By: /s/ 

Violet Crawford,  
Clerk of the Commission 
Florida Commission on Human Relations 

 




