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FINAL ORDER DISMISSING PETITION FOR
RELIEF FROM AN UNLAWFUL EMPLOYMENT PRACTICE

Petitioner, BARTHEL WAYNE HUFF, filed a complaint of discrimination pursuant to
Florida Civil Rights Act of 1992, Sections 760.01-760.11, Florida Statutes, alleging that the
Respondent, STETSON UNIVERSITY, committed an unlawful employment practice by failing
to hire him due to his age. The allegations set forth in the complaint were investigated and, on
May 6, 2003, the Executive Director issued his determination that there was no reasonable cause
to believe that a discriminatory act occurred. The Petitioner filed a Petition for Relief and was
granted a formal evidentiary hearing that was held in Deland, Florida, on November 3, 2003,
before Administrative Law Judge Barbara J. Staros.

Judge Staros issued a Recommended Order of Dismissal dated March 4, 2004.
The Commission panel designated below considered the record of this matter and

determined the action to be taken on the Recommended Order.

Findings of Fact and Conclusions of Law

The Commission’s file contains a transcript of the proceeding before the Administrative
Law Judge as well as selected exhibits offered and entered into evidence at the proceeding.

The ALJ found Petitioner applied for an advertised tenure track position in mathematics
at the Respondent’s main campus. Of the 220 applications received, the Petitioner’s was not
selected for the 30 finalists. Of the 30 finalists, all were interviewed by two members of the
search committee and, based upon their report, six were initially selected for further interviewing
at the university. The AU described the submissions required and discussed some of the weight
given various aspects (such as greater weight for confidential recommendation letters sent
directly from the recommender to the University over general letters of recommendation attached
to an applicant’s submission). Petitioner’s application packet was also reviewed and found to be
generic and indirect as to his age.

In addition to the one position advertised, another position was added to the search with
an additional two finalists added to the initial six. Both positions were filled by highly qualified
applicants who had clearly demonstrated superior qualifications to the positions outlined.
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The ALJ concluded that there was no competent evidence that Stetson used age as a
criterion in its determination as to hiring. In fact, she found that the preponderance of the
evidence demonstrates that age was not a factor. The ALJ concluded that although, arguably, the
Petitioner may have established his prima facie case, the Petitioner failed to demonstrate that the
Respondent’s legitimate, non-discriminatory reasons for hiring and the procedures followed were
pre-textual.

We adopt the Administrative Law Judge’s findings of fact and conclusions of law.
Exceptions

Petitioner filed exceptions to the Administrative Law Judge’s Recommended Order in
three page letter, dated March 9, 2004, in which he reorders and reweighs the facts to support his
view. He offers no evidence that the ALJ did not have substantial and competent evidence to
support her determination of facts but rather challenges her order and weighing of the facts
placed into evidence during the evidentiary hearing.

Since an Administrative Law Judge’s finding of whether discrimination occurred is a
finding of fact, the Commission may overturn such a finding only if, after reviewing the
complete record of the case, the Commission determines that the finding is not supported
by competent substantial evidence in the record or that the proceeding leading to the
determination did not comply with the essential requirements of law. See Florida Department of
Community Affairs v. Bryant. 586 So2d 1205, at 1210 (Fla. 1st DCA 1991). See also,
Department of Health and Rehabilitative Services v. Yhan, 680 So2d 559 (Fla. 1st DCA 1996);
Southpointe Pharmacy v. Department of Health and Rehabilitative Services. 596 So2d 106 (Fla.
1st DCA 1992); Clay County Sheriffs Office v. Loos. 570 So2d 394 (Fla. 1st DCA 1990);
National Industries. Inc, v. Commission on Human Relations. 527 So2d 894 (Fla. 5th DCA
1988); Howard Johnson Co. v. Kilpatrick.501 So2d 59 (Fla. 1st DCA 1987); Holmes v.
Turlington. 480 So2d 150 (Fla. 1st DCA 1985); Brevard County Sheriffs Department v. Florida
Commission on Human Relations. 429 So2d 1235 (Fla. 5th DCA 1983); and School Board of
Leon Countv v. Hargis. 400 So2d 103 (Fla. 1st DCA 1981)

Petitioner essentially takes issue with inferences drawn by the ALJ from the evidence
presented. The Commission has stated, “It is well settled that it is the Administrative Law
Judge’s function ‘to consider all of the evidence presented and reach ultimate conclusions of fact
based on competent substantial evidence by resolving conflicts, judging the credibility of
witnesses and drawing permissible inferences therefrom. If the evidence presented supports two
inconsistent findings, it is the AU’s role to decide between them. Beckton v. Department of
Children and Family Services.21 F.A.L.R. 1735, at 1736 (FCHR 1998), citing Maggio v. Martin
Marietta Aerospace. 9 F.A.L.R. 2168, at 2171 (FCHR 1986) and Barr v. Columbia Ocala
Regional Medical Center. 22 F.A.L.R. 1729, at 1730 (FCHR 1999).

None of the Petitioner’s Exceptions provide any basis for the legally necessary findings
required for the Commission to determine that the [ALJ’s] finding is not supported by
competent substantial evidence in the record. See §§ 120.57 (1)(1), Florida Statutes (2001).
As the courts have often stated, “The agency may not reject the hearing officer’s finding unless
there is no competent, substantial evidence from which the finding could reasonably be inferred.
The agency is not authorized to weigh the evidence presented, judge credibility of witnesses, or
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otherwise interpret the evidence to fit its desired ultimate conclusion.” [emphasis
supplied] Howard Johnson Company v. Kilpatrick. 501 So2d 59, at 60 (Fla. 1st DCA
1987) quoting from Heifetz v Department of Business Regulation. 475 So2d 1277, at
1281 (Fla. 1st DCA 1985).

The ALJ committed error when she applied the federal rule in finding that the
successful applicants were younger than Petitioner and were “not members of a protected
age group” in order to establish a prima facie case. The error was “harmless;” since she
found, arguably, that a prima facie case had been established. A Commission panel has
indicated that one of the elements in determining a prima facie case of age discrimination
is that Petitioner is treated differently than similarly situated individuals of a “different”
age, as opposed to a “younger” age. See Muserove v. Gator Human Services, c/o Tiger

Success Center, et al.. 22 F.A.L.R. 355, at 356 (FCHR 1999). In making this correction
to the conclusions of law of the Administrative Law Judge, we find: (1) that the
Administrative Law Judge’s conclusions of law being corrected are within the substantive
jurisdiction of the Florida Commission on Human Relations, namely the interpretation of
age under the Florida Civil Rights Act of 1992; (2) that the reason the correction is being
made is that the conclusions of law as stated by the Administrative Law Judge run
contrary to previous Commission decisions on the issue; and (3) that in making this
correction the conclusions of law being substituted are as or more reasonable than the
conclusions which have been rejected. See, Section 120.57(1) (1), Florida Statutes
(2001).

Based on the foregoing, Petitioner’s exceptions are not accepted.

Dismissal

The Request for Relief and Complaint of Discrimination are DISMISSED with
prejudice.

The parties have the right to seek judicial review of this Order. The Commission
and the appropriate District Court of Appeal must receive notice of appeal within 30 days
of the date this Order is filed with the Clerk of the Commission. Explanation of the right
to appeal is found in Section 120.68, Florida Statutes, and in the Florida Rules of
Appellate Procedure 9.110.

DONE AND ORDERED this
FOR THE FLORIDA COMMISSION ON HUMAN RELATIONS

day of , 2004.

Cdmmisfloner Gayle Cannon, Panel Chairperson
Commissioner Billy Whitefox Stall
Commissioner Dominique B. Saliba, M.D.
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X^ day of , 2004Filed this
in Tallahassee, Florida.

Violet Crawford, Clerk [)
Commission on Human Relations
2009 Apalachee Parkway, Suite 100
Tallahassee, Florida 32301
(850) 488-7082

Copies furnished to:

For Petitioner:
Barthel Wayne Huff
5686 South Park Place, East
Salt Lake City, Utah 84121

For Respondent:
Mark G. Alexander , Esquire
Kelly L. DeGance, Esquire
HOLLAND & KNIGHT, LLP
50 North Laura Street, Suite 3900
Jacksonville, FL 32202

Honorable Barbara J. Staros, Administrative Law Judge (DOAH)

Jim Tait, Legal Advisor for Commission Panel

I HEREBY CERTIFY that a copy of the foregoing has been mailed to the above listed

addressees this

Clerk of the Commission v
Florida Commission on Human Relations




