
STATE OF FLORIDA 

COMMISSION ON HUMAN RELATIONS 

 

JAMES J. WEAVER, ) EEOC Case No. 15DA00449 

Petitioner, ) FCHR Case No. 20-01803 

 ) DOAH Case No. 02-002295 

vs. ) FCHR Order No. 03-061 

 )  

LEON COUNTY SCHOOL BOARD, )  

Respondent )  

 

ORDER REMANDING PETITION FOR RELIEF FROM AN UNLAWFUL 

EMPLOYMENT PRACTICE 

Preliminary Matters 

Petitioner James J. Weaver filed a complaint of discrimination pursuant to the Florida Civil Rights Act of 1992, 
Sections 760.01 - 760.11, Florida Statutes (1997), alleging that Respondent Leon County School Board committed an 
unlawful employment practice on the bases of Petitioner’s race (Black), sex (male), age (56), marital status (single), 
and on the basis of retaliation, when it failed to hire Petitioner for positions for which he had applied. 
 
 The allegations set forth in the complaint were investigated, and, on April 25, 2002, the Executive Director 
issued his determination finding that there was no reasonable cause to believe that an unlawful employment practice 
had occurred.  
 
 Petitioner filed a Petition for Relief from an Unlawful Employment Practice and the Commission transmitted 
the case to the Division of Administrative Hearings for the conduct of a formal proceeding. 
 
 Prior to the conduct of a formal proceeding, Administrative Law Judge Harry L. Hooper issued a 
Recommended Order of Dismissal, dated August 23, 2002. 
 
 Pursuant to notice, public deliberations were held on February 20, 2003, at which time the proceedings were 
continued when it appeared possible that the Division of Administrative Hearings had not provided Petitioner a copy 
of the Recommended Order of Dismissal. 
 
 Pursuant to notice, public deliberations were again held on July 9, 2003, by means of Communications Media 
Technology (namely, telephone) before this panel of Commissioners. The public access point for these telephonic 
deliberations was the Office of the Florida Commission on Human Relations, 2009 Apalachee Parkway, Suite 100, 
Tallahassee, Florida, 32301. At these deliberations, the Commission panel determined the action to be taken on the 
Petition for Relief. 
  



Findings of Facts and Conclusions of Law 

The Administrative Law Judge concluded, “Dr. Weaver is a prodigious, unrelenting litigator whose efforts since 1991, 
have been rejected time and again. He filed so many motions in the U.S. District Court that he was rebuked by Judge 
Stafford. Indeed he has filed more than 16 motions in this case. He continues to believe that each time he applies for 
and is rejected for a job with the School Board, that a cause of action arises, despite the fact, that it has been decided 
that the School Board has a legitimate, nondiscriminatory reason for not hiring him. The operation of the doctrine of 
collateral estoppel requires that finality accrue to this litigation.” Recommended Order, ¶ 38 and ¶ 39. 
 
 In our view the Administrative Law Judge committed an error of law in concluding that the doctrine of 
collateral estoppel operates to bar this action. In our view, the three court cases cited by the Administrative Law 
Judge as estopping the instant action, covering discrimination allegations from the time periods of 1994, 1995, and 
1991 through 1998 (see Recommended Order of Dismissal, ¶ 46 through ¶ 49), cannot act through collateral estoppel 
to bar an action based on discrimination allegations arising for the time period of April1999 through March 2000. 
 
 In defining collateral estoppel, the Commission has stated, “...collateral estoppel forecloses relitigation of an 
identical issue when that issue has actually been litigated, was a critical and necessary part of the judgment in the 
previous action, and the party against whom the earlier decision was asserted had a full and fair opportunity to 
litigate the issue in the earlier proceeding.” Smith v. City of Jacksonville, Jacksonville Correctional Institute, FCHR 
Order No. 92-023 (FCHR 1992). 
 
 The doctrine of collateral estoppel does apply to administrative cases, including cases brought before the 
Florida Commission on Human Relations. See conclusions of law adopted by a Commission panel in Wright v. 
Department of Highway Safety and Motor Vehicles, 17 F.A.L.R. 3058, at 3064 (FCHR 1994), in which it was concluded 
that the doctrine of collateral estoppel barred a Petitioner from litigating before the Commission issues that had 
already been litigated before the Public Employees Relations Commission (PERC). 
 
 With regard to the steps necessary for establishing that an unlawful employment practice has occurred, it 
has been stated, “The initial burden is upon Petitioner to establish a prima facie case of discrimination. Once 
Petitioner establishes a prima facie case, a presumption of unlawful discrimination is created. The burden shifts then 
to Respondent to show a legitimate, nondiscriminatory reason for its action. If Respondent carries this burden, 
Petitioner must then prove by a preponderance of the evidence that the reason offered by Respondent is not its true 
reason, but only a pretext for discrimination.” See conclusions of law adopted by a Commission panel in Spradlin v. 
Washington Mutual Bank, d/b/a Great Western, 23 F.A.L.R. 3359, at 3364, 3365 (FCHR 2001), citations from the 
quoted statement omitted. 
 
 In the instant case, the Administrative Law Judge concluded that since it had been determined in cases 
dealing with earlier time periods that Respondent had a legitimate, nondiscriminatory reason for not hiring 
Petitioner, this matter was barred by collateral estoppel since Respondent still had that legitimate, nondiscriminatory 
reason for not hiring Petitioner. In reaching this conclusion the Administrative Law Judge stated, “The doctrine of 
collateral estoppel bars a plaintiff from assailing a defendant for continuing on a course of conduct previously held 
lawful. Exhibitors Poster Exch., Inc. v. National Screen Serv. Corp., 517 F.2d 110 (5th Cir. 1975), Cert. Den., 423 U. S. 
1054 (1976). In Exhibitors, the plaintiff litigated and lost a lawsuit claiming that the defendant violated certain anti-
trust laws. A few years later, the plaintiff, filed another lawsuit claiming that, since the resolution of the first suit, the 
defendant was continuing to engage in the same illegal conduct. The court found this latter suit to be barred by 
collateral estoppel. Exhibitors, 517 F.2d at 115-116. In other words, because the defendant’s conduct was found not 
to violate anti-trust laws in the first lawsuit, the defendant was entitled to continue in such conduct without being 
sued again by the same plaintiff. Likewise, since previous courts have found it is lawful for the School Board to refuse 
to hire Dr. Weaver, the School Board is entitled to continue to refuse to hire Dr. Weaver.” Recommended Order, ¶ 
43. 
 



 This analysis is flawed. 
 
 In Gibbs v. School Board of Hillsborough County, 13 F.A.L.R. 2558 (FCHR 1990), a case like the instant case 
involving multiple failure-to-hire instances, an issue was whether the charge of discrimination was timely filed. 
Petitioner had submitted an application to be a school bus driver, and was denied employment repeatedly upon each 
subsequent inquiry. It was not until over two years later upon yet another inquiry that he reached the conclusion he 
was being discriminated against on the basis of his sex. The Administrative Law Judge indicated that while perhaps 
Petitioner was slow in coming to the realization that he would not be hired, he could not be held to an earlier date 
of discrimination if he did not, in good faith, recognize he was being discriminated against. In conclusions of law 
adopted by a Commission panel the Administrative Law Judge stated, “Here it is clear that if there was discrimination 
at all, it was a continuing discrimination reoccurring each time the Petitioner called to inquire about a job and was 
put off [emphasis added].” The Administrative Law Judge found the charge of discrimination to be timely-filed 
(although, ultimately, no unlawful employment practice was found) since Petitioner filed his charge within the 
applicable time period following his realization that he might be a victim of discrimination. See, Gibbs, at 2565.   
 
 In our view, Gibbs, in particular the language highlighted above, supports the position that every failure-to-
hire instance does raise a new, distinct cause of action, and that, therefore, collateral estoppel cannot be applied to 
bar subsequently occurring instances of alleged discrimination. See, Pleming v. Universal-Rundle Corporation, 142 
F.3d 1354 (11th Cir. 1998), in which it was held that summary judgment against a plaintiff on a prior discrimination 
claim, involving one hiring decision, did not collaterally estop subsequent claims of discrimination and retaliation 
involving two other hiring decisions occurring after the filing of the prior claim. 
 
 Further, while the Administrative Law Judge indicates that Respondent has established a legitimate, 
nondiscriminatory reason for not hiring Petitioner, the establishment of a legitimate, nondiscriminatory reason for 
taking an action complained of is only part of the analysis for the establishment of discrimination using circumstantial 
evidence. The establishment of a legitimate, nondiscriminatory reason for taking an action complained of does not 
necessarily result in victory for the Respondent; rather, it simply places on Petitioner the burden of establishing that 
the legitimate, nondiscriminatory reason put forward by Respondent is a pretext for discrimination.  Spradlin, supra. 
This level of the analysis cannot be completed, if it is said that once Respondent has established a legitimate, 
nondiscriminatory reason for not hiring Petitioner in one instance, Respondent prevails in all other instances on the 
basis of collateral estoppel. 
 
 In short, collateral estoppel cannot operate to bar this action, because the issue of whether the legitimate, 
nondiscriminatory reason for not hiring Petitioner was a pretext for discrimination was not litigated for the instances 
in which Petitioner was denied a position covered by the complaint filed in this matter. See, Smith, supra. 
 
 In making this correction to the conclusions of law of the Administrative Law Judge, we find: (1) that the 
Administrative Law Judge’s conclusions of law being corrected are within the substantive jurisdiction of the Florida 
Commission on Human Relations, namely whether an action brought pursuant to the Florida Civil Rights Act of 1992 
is barred by the doctrine of collateral estoppel; (2) that the reason the correction is being made is that the conclusions 
of law as stated by the Administrative Law Judge run contrary to case law on the issue; and (3) that in making this 
correction the conclusions of law being substituted are as or more reasonable than the conclusions which have been 
rejected. See, Section 120.57(1)(l), Florida Statutes (2001). 

Exceptions 

Petitioner filed a 14-page exceptions document, along with 25 exhibits. 
 
 Petitioner’s exceptions document contains 38 numbered paragraphs, some of which contain exceptions to 
statements in the Recommended Order of Dismissal, some of which contain exceptions to the Administrative Law 



Judge’s handling of the matter, some of which do not seem to contain exceptions at all, but rather argument or 
discussion, and some of which are simply difficult to understand what Petitioner means. 
 
 Based on our pronouncements in the “Findings of Fact and Conclusions of Law” section of this Order, supra, 
we accept Petitioner’s exceptions only to the limited extent that they except to the Administrative Law Judge’s 
conclusion that the instant action is barred by the doctrine of collateral estoppel. 

Remand 

The Petition for Relief from an Unlawful Employment Practice and Complaint of Discrimination are hereby 
REMANDED to the Administrative Law Judge for further proceedings consistent with this Order. 

DONE AND ORDERED this 24th day of July, 2003 
FOR THE FLORIDA COMMISSION ON HUMAN RELATIONS: 

 
Commissioner Donna Elam; and 
Commissioner Mario M. Valle; and 
Commissioner PC Wu; 

Filed this 24th day of July, 2003,  
in Tallahassee, Florida 

/s/ 

Violet Crawford, Clerk 
Commission on Human Relations 
4075 Esplanade Way, Room 110 
Tallahassee, FL 32399 
(850) 488-7082 

Copies furnished to: 
 
James J. Weaver 
P.O. Box 6935 
Tallahassee, FL 3231 

Leon County School Board 
c/o C. Graham Carothers, Esq. 
Ausley & McMullen 
227 South Calhoun Street 
Post Office Box 391 
Tallahassee, FL 32302 

Leon County School Board 
c/o William R. Mabile, III, Esq. 
Fuller, Johnson & Farrell, P.A. 
111 North Calhoun Street 
Post Office Box 1739 
Tallahassee, FL 32302-1739 

Harry L. Hooper, Administrative Law Judge, DOAH 

James Mallue, Legal Advisor for Commission Panel 



 

By: /s/ 

Violet Crawford,  
Clerk of the Commission 
Florida Commission on Human Relations 

 




