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FCHR Order No. 03-009SEMINOLE COUNTY PUBLIC SCHOOLS,

Respondent.

FINAL ORDER DISMISSING PETITION FOR
RELIEF FROM AN UNLAWFUL EMPLOYMENT PRACTICE

On July 13, 2000, Petitioner filed a complaint of discrimination pursuant to Florida Civil

Rights Act of 1992, Sections 760.01-760.11, Florida Statutes (2001), alleging that the

Respondent committed an unlawful employment practice in failing to promote her. The

allegations set forth in the complaint were investigated and on February 19, 2002, the Executive

Director issued his determination that there was no reasonable cause to believe that a

discriminatory act occurred. The Petitioner filed a Petition for Relief and was granted a formal

evidentiary hearing that was held in Sanford, Florida, on June 4 and 11, 2002, before

Administrative Law Judge Jeff B. Clark.
Judge Clark issued a Recommended Order of Dismissal dated September 30, 2002.
The Commission panel designated below considered the record of this matter and

determined the action to be taken on the Recommended Order.

Findings of Fact

The Commission’s file contains a transcript of the proceeding before the Administrative

Law Judge.
The Administrative Law Judge found that the Petitioner was a black female employed by

the Respondent since 1991. He further found that she applied for three separate promotional

opportunities; and that she did not contend that her non-selection for the first two was a result of

unlawful discrimination. He also found that, although she had interviewed for the first two

positions, her failure to be interviewed for the third was because the interviewers (same as in first

two) felt they had sufficient knowledge from the previous interviews. The ALJ found that

credible evidence supported the fact that the person selected for the position was better qualified

than the other applicants, including Petitioner. See, Recommended Order, 8-12.

We adopt the Administrative Law Judge’s findings of fact.
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Conclusions of Law

In “failure to hire” or “promotional” cases, such as the instances presented in this case,
the ALJ concluded that, to establish a prima facie case of discrimination, a Petitioner must

establish: “(1) that she belongs to a protected group; (2) that she was qualified for the job for

which the employer was seeking applicants; (3) that she was rejected despite her qualifications;

(4) that someone not within the protected group was hired or, after rejection, the position

remained opened and the employer continued to seek applicants with the Petitioner’s

qualifications; (:5) that she was treated less favorably than similarly situated persons outside her

protected group:, and (6) that there is some causal connection between her membership in the

protected group and the adverse employment decision that was made.” McDonnell-Douglas

Corporation v. Green, 411 U.S. 792 (1973); Canino v. U.S. E.E.O.C., 707 F.2d 468 (1 llh Cir.

1983).
We note that the ALJ concludes that as an element of establishing a prima facie case of

discrimination a causal connection must be shown between the act complained of and the

protected class. See, Recommended Order, 19. We conclude this to be error, albeit hannless

in this instance.
The Commission has indicated that this element is actually what a Petitioner is

attempting to show by establishing a prima facie case of discrimination, and that this should not,

itself, be an element of the test for a prima facie case. See, Baxia v. Fleetwood Enterprises. Inc.,

d/b/a Fleetwood Homes of Florida. Inc., 20 F.A.L.R. 2583, at 2585 (FCHR 1998), citing Pugh v,

Walt Disney World, 18 F.A.L.R. 1971, at 1972 (FCHR 1995), and Martinez v. Orange County

Fleet Manager. 21 F.A.L.R. 163, at 164 (FCHR 1997).
In modifying the conclusions of law of the Administrative Law Judge as explained,

supra, we find: (1 ) that the conclusion of law being modified is a conclusion of law over which

the Commission has substantive jurisdiction, namely a conclusion of law stating what must be

demonstrated to establish a prima facie case of unlawful employment discrimination under the

Florida Civil Rights Act of 1992; (2) that the reason the modification is being made by the

Commission is that the conclusion of law as state runs contrary to previous Commission

decisions on the issue; and (3) that in making this modification the conclusion of law we are

substituting is as or more reasonable than the conclusion of law which has been rejected. See,

Section 120.57iT )(lh Florida Statutes (2001).
If a prima facie case is established, “the Respondent must articulate some legitimate

nondiscriminatory reason for its action.” Hart v. Double Envelope Corporation, 15 F.A.L.R.

1664, at 1673 (FCHR 1992). Once this is articulated, the burden returns to the Petitioner to

demonstrate the Respondent intentionally discriminated against the Petitioner; that is, the reason

is only a pretext to cover discriminatory intent. O’Neill v. Sarasota County School Board. 18

F.A.L.R. 1129, at 1130 (FCHR 1994).
The AL J concluded that the Petitioner failed to make a prima facie case and further found

that the Respondent did articulate a legitimate nondiscriminatory reason for not hiring the

Petitioner in those instances. Namely, the ALJ found that the Respondent, in each case, selected

someone who was better qualified, and that there was no evidence that Respondent’s actions

were a pretext for discrimination, or that Respondent acted with discriminatory intent.
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With the modification indicated, we adopt the Administrative Law Judge’s conclusions of
law that Petitioner failed to rebut the Respondent’s articulated legitimate, nondiscriminatory
business reason for hiring and further failed to present any credible evidence that her failure to be
selected was because of her race.

Exceptions

Neither party filed any exceptions to the Recommended Order.

Dismissal

The Request for Relief and Complaint of Discrimination are DISMISSED with prejudice.
The parties have the right to seek judicial review of this Order. The Commission and the

appropriate District Court of Appeal must receive notice of appeal within 30 days of the date this
Order is filed with the Clerk of the Commission. Explanation of the right to appeal is found in
Section 120.68, Florida Statutes, and in the Florida Rules of Appellate Procedure 9.110.

DONE AND ORDERED this day of _
FOR THE FLORIDA COMMISSION ON HUMAN RELATIONS

, 2003.

Commissioner Roosevelt Paige, Panel Chairperson
Commissioner John Corbett
Commissioner Aletta Shutes

day ofFiled this
in Tallahassee, Florida.

, 2003

ItCnJJh dtÔ Qh ,/f
Violet Crawford, Clerk (J
Commission on Human Relations
2009 Apalachee Parkway, Suite 100
Tallahassee, Florida 32301
(850) 488-7082

NOTICE TO COMPLAINANT/PETITIONER

As your complaint was filed under Title VII of the Civil Rights Act of 1964, which is
enforced by the U.S. Equal Employment Opportunity Commission (EEOC), you have the right to
request the EEOC to review this Commission’s final agency action. To secure a “substantial
w eight review” by EEOC, you must request it in writing within 15 days of your receipt of this
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Order. Send your request to Miami District Office (EEOC), One Biscayne Tower, 2 South
Biscayne Blvd., Suite 2700, 27th Floor, Miami, FL 33131

Copies furnished to:

Alberto E. Lugo -Janer, Esquire
3501 West Vine Street, Suite 281
Kissimmee, FL 34741-4673

Ned N. Julian, Jr. Esquire
Seminole County School Board
400 East Lake Mary Boulevard
Sanford, FL 32773-7127

Jeff B. Clark, Administrative Law Judge (DOAH)

Jim Tait, Legal Advisor for Commission Panel

I HEREBY CERTIFY that a copy of the foregoing has been mailed to the above listed
addressees thisr2/ ^ day of , 2003.

BY:
Clerk of the Commissio
Florida Commission on Human Relations




