
STATE OF FLORIDA 

COMMISSION ON HUMAN RELATIONS 

 

HIMROD AMBROISE, ) EEOC Case No. NONE 

Petitioner, ) FCHR Case No. 21-03151 

 ) DOAH Case No. 02-002762 

vs. ) FCHR Order No. 02-100 

 )  

O`DONNELL`S CORPORATION, )  

Respondent )  

 

ORDER REMANDING PETITION FOR RELIEF FROM AN UNLAWFUL 

EMPLOYMENT PRACTICE 

Preliminary Matters 

On August 16, 2001, Petitioner filed a complaint of discrimination pursuant to Florida Civil Rights Act of 1992, Sections 
760.01-760.11, Florida Statutes (2001), alleging that the Respondent committed an unlawful employment practice 
when he was unfairly terminated because of his race. The allegations set forth in the complaint were investigated 
and on May 8, 2002, the Executive Director issued his determination that there was no reasonable cause to believe 
that a discriminatory act occurred. The Petitioner filed a Petition for Relief which was received by the Commission 
on July 9, 2002 (mailed to prior address of the Commission on June 13, 2002). A telephonic hearing was held on 
Respondent's motion to dismiss on August 23, 2002, at which the parties were afforded an opportunity to present 
argument on the motion. Judge T. Kent Wetherell, II, issued a Recommended Order of Dismissal dated September 5, 
2002. The Commission panel designated below considered the record of this matter and determined the action to 
be taken on the Recommended Order. 

Findings of Fact 

The Administrative Law Judge found that the Petitioner filed his complaint on August 16, 2001, with the Commission 
at its address: 325 John Knox Road, Suite 240, Building F, Tallahassee, FL 32399. The Executive Director of the 
Commission determined there was no reasonable cause to believe that an unlawful employment practice had 
occurred on May 8, 2002. The notice of determination and the determination were mailed by US Mail that same date 
and was received by the Petitioner four or five days later, on or about May 13, 2002. The address for the Commission 
on the notice was 2001 Apalachee Parkway, Suite 100, Tallahassee, FL 32301. Enclosed was a Petition for Relief form 
which the Petitioner filled out and mailed to the Commission. The Petition was consistent with the charge of 
discrimination. The Petition was post-marked in Orlando on June 13, 2002. Despite the Commission's new address 
being printed at the top of the Notice, Petitioner mailed the Petition to the Commission at its old address on John 
Knox Road. The Petition was not received by the Commission until July 9, 2002, due to the forwarding process of the 
US Postal Service that took 26 days to deliver from date of mailing. We adopt the Administrative Law Judge's findings 
of fact.  
  



Conclusions of Law 

The Administrative Law Judge (ALJ) points out that the Commission has interpreted the the statutory provision 
governing the filing of a Petition for Relief ((§ 760.11(7), Florida Statutes (2001)) which requires that "any such 
request must be made within 35 days of the date of determination of reasonable cause." It has construed the "date 
of determination" to be upon receipt of the notice by the Petitioner which is considered to be three days after mailing 
under Rule 60Y-4.007, Florida Administrative Code. It has also construed that "made" means "filing" which under 
Rule 60Y-4.004 is considered to be the date of postmark if sent by US Mail. See Debose v. Columbia North Florida 
Regional Medical Center, FCHR Case No. 97-1298 (Order of Remand in DOAH Case No. 00-3426, dated February 8, 
2001), writ of prohibition denied, 793 So2d 931 (Fla. 1st DCA 2001) (table). Accord, Carther v. I-Drive GC, Inc., FCHR 
Case No. 98-228 (Order of Remand in DOAH Case No. 01-2408, dated April 17, 2002) and Troy Perry v. Speedway 
America, LLC, d/b/a/ Starvin Marvin' (Order of Remand in DOAH Case No. 02-1624, dated September 12, 2002) (both 
citing Debose). The ALJ further concluded that the above cited Rules of the Commission were in direct conflict with 
the Uniform Rules of Administrative Procedure which were effective beginning July 1, 1998. The ALJ indicated that 
the Commission Rules were adopted in 1978 and have apparently not been amended since; nor have they been 
provided an exception from the Uniform Rules by the Administration Commission as provided by § 120.54 (5)(a) 3., 
Florida Statutes (2001). He concludes that, as a result, the Uniform Rules prevail; particularly, Rule 28-106.103, 28-
106.104 and 28-106.111, Florida Administrative Code. See Department of Corrections v. Saulter, 742 So2d 368, at 
369-70 (Fla. 1st DCA 1999); Gaston v. Department of Revenue, 742 So2d 517, at 521-522 (Fla. 1st DCA 1999). And cf. 
Crawford v. Department of Children & Families, 785 So2d 505, (Fla. 3rd DCA 2000), (certifying conflict with Saulter, 
but only on issue of whether an agency's procedural rule is superceded even if Uniform Rules do not address the 
substance of the agency rule), rev. dismissed, 761 So2d 328 (Fla. 2000). In applying the Uniform Rules, the ALJ 
concluded that the five day mailing period provided in Rule 28-106.103, Florida Administrative Code, did not apply; 
however, Rule 28-106.104 defining "filing" as the date of actual receipt by the agency clerk during normal business 
hours did apply. Assuming, arguendo, the ALJ was correct in using the Uniform Rules, he, nonetheless, committed 
an error when he concluded that the five day mailing period did not apply. As prior cases of the Commission pointed 
out, the date of determination has been interpreted by the Commission to be the date the Commission constructively 
determined the Complainant had notice of the Executive Director's decision or three days after mailing his 
determination notice. Under the Uniform Rule, this date would become five days after mailing. Uniform Rule 28-
106.111, .F.A.C., relies upon receipt of written notice, recognizes that specific laws may provide differently than its 
21 day period, and would clearly support the Commission's interpretation that a five day mailing period should be 
included. The ALJ correctly concluded that the 35-day filing period provided by § 760.11(7), Florida Statutes (2001) 
is not jurisdictional and is subject to equitable tolling. See Irwin v. Department of Veterans Affairs, 498 U.S. 89, at 92-
93 (1980) (filing period in federal law counterpart to Chapter 760 is not jurisdictional); Donald v. Winn-Dixie Stores, 
Inc., 19 F.A.L.R. 4357, at 4371 (FCHR 1995) and Clark v. Department of Corrections, 8 F.A.L.R. 679, at 680-681 (FCHR 
1985). He also noted the fact that the Petitioner mailed the Petition to the Commission's old address rather than its 
new address might constitute excusable neglect, cf. Electric Engineering Company, Inc. v. General Electric Canada, 
Inc., 610 So2d 51, at 52 (Fla. 3rd DCA 1992). The Commission agrees that it does constitute excusable neglect and 
the additional time required for the US Postal Service to deliver the Petition was not within the control of the 
Petitioner. As indicated above, the ALJ erred in concluding that the Petition was untimely when it was mailed on the 
thirty-sixth day after the date of determination as signed on the notice without providing for the five-day mailing 
period. The Petition was mailed on the thirty-first day following the date of determination as computed by the 
Commission and would have arrived within the thirty-five day period except for the fact that the Petition was mailed 
to the old address. It should be also noted that the statute under which this action is being considered is remedial 
and requires a liberal construction to preserve and promote access to the remedy intended by the Legislature. Green 
v. Burger King Corp., 728 So2d 369, 317 (Fla. 3rd DCA 1999). We conclude that the Petition for Relief in this matter 
was timely filed. In making this correction to the conclusions of law of the Administrative Law Judge, we find: (1) that 
the Administrative Law Judge's conclusions of law being corrected are within the substantive jurisdiction of the 
Florida Commission on Human Relations, namely the interpretation of the time period for filing a request for 
administrative relief under the Florida Civil Rights Act of 1992; (2) that the reason the correction is being made is 
that the conclusions of law as stated by the Administrative Law Judge run contrary to previous Commission decisions 



on the issue; and (3) that in making this correction the conclusions of law being substituted are as or more reasonable 
than the conclusions which have been rejected. See, Section 120.57(1) (l), Florida Statutes (2001).  

Exceptions 

Neither party filed any exceptions to the Recommended Order. 

Remand 

The Petition for Relief from an unlawful employment practice and Complaint of Discrimination are hereby 
REMANDED to the Administrative Law Judge for further proceedings consistent with this order. The parties have the 
right to seek judicial review of this Order. The Commission and the appropriate District Court of Appeal must receive 
notice of appeal within 30 days of the date this Order is filed with the Clerk of the Commission. Explanation of the 
right to appeal is found in Section 120.68, Florida Statutes (2001), and in the Florida Rules of Appellate Procedure 
9.110. 

Dismissal 

NOTICE TO COMPLAINANT/PETITIONER 
 
As your complaint was filed under Title VII of the Civil Rights Act of 1964, which is enforced by the U.S. Equal 
Employment Opportunity Commission (EEOC), you have the right to request the EEOC to review this Commission's 
final agency action. To secure a "substantial weight review" by EEOC, you must request it in writing within 15 days 
of your receipt of this Order. Send your request to Miami District Office (EEOC), One Biscayne Tower, 2 South 
Biscayne Blvd., Suite 2700, 27th Floor, Miami, FL 33131. 

DONE AND ORDERED this 2nd day of January, 2003 
FOR THE FLORIDA COMMISSION ON HUMAN RELATIONS: 

 
Commissioner Gilbert M. Singer; and 
Commissioner John Corbett; and 
Commissioner Rita Craig; 

Filed this 2nd day of January, 2003,  
in Tallahassee, Florida 

/s/ 

Violet Crawford, Clerk 
Commission on Human Relations 
4075 Esplanade Way, Room 110 
Tallahassee, FL 32399 
(850) 488-7082 

Copies furnished to: 
 
Himrod Ambroise 
5444 Aeolus Way 
Orlando, FL 328 

Cristopher C. Cathcart, Esquire 
OSSINSKY & CATHCART, P.A. 
210 North Wymore Road 
Winter Park, FL 32789 



T. Kent Wetherell, Ii, Administrative Law Judge, DOAH 

Jim Tait, Legal Advisor for Commission Panel 

I HEREBY CERTIFY that a copy of the foregoing has been mailed to the above listed addresses this 2nd day 
of January, 2003. 

By: /s/ 

Violet Crawford,  
Clerk of the Commission 
Florida Commission on Human Relations 

 




