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VIRGINA CRARY, m
Petitioner,

v.

TRI-PAR ESTATES BOARD OF TRUSTEES FCHR Order No. 02-105

Respondent.

FINAL ORDER DISMISSING PETITION FOR
RELIEF FROM A DISCRIMINATORY HOUSING PRACTICE

Petitioner, VIRGINIA CRARY, filed a complaint of discrimination pursuant to Florida
Fair Housing Act, Sections 760.20-760.37, Florida Statutes (2001), on May 22, 2001, alleging
that Respondent, TRI-PAR ESTATES BOARD OF TRUSTEES, committed an unlawful act of
housing discrimination based on her national origin and by continuously harassing her and her
family. The allegations set forth in the complaint were investigated and on June 21, 2002, the
Executive Director issued his determination that there was no reasonable cause to believe that a
discriminatory act occurred. The Petitioner filed a Petition for Relief and, on September 12,

2002, the Respondent filed a Motion to Dismiss Petitioner’s Amended Petition for Relief that
was granted by Administrative Law Judge Lawrence P. Stevenson.

Judge Stevenson issued a Recommended Order of Dismissal dated September 25, 2002.

The Commission panel designated below considered the record of this matter and
determined the action to be taken on the Recommended Order.

Findings of Fact

The ALJ reviewed the amended Petition for Relief which contained allegations in
paragraphs numbered 8-71 alleging a ten-year history of harassment relating to “pool patrol
monitors” allegedly acting on behalf of the Respondent most of which occurred more than 365
days before the complaint was filed. The only incident which seemed to be within the 365 days
prior to the complaint being filed was contained in paragraphs 16-23, inclusive, of the amended
Petition for Relief and based on a request by the Board, written and dated July 17, 2000, (several
months after the complaint was filed) in which the Board requested Petitioner to “correct the
following conditions” and checked off “Weeds overgrown” and “Other—remove foreign flag.”
In addition, in paragraphs 62-71 of the Amended Petition, the Petitioner alleged another incident
occurring in February 2002. The ALJ found that both these incidents were not raised in the
initial Complaint filed with the Commission and were not investigated by the Commission and
cannot be raised for the first time before DOAH. See Section 760.35(3)(a), Florida Statutes
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(2001) and, in accord, Downer v. Department of Corrections, 23 FALR 4364, at 4267 (FCHR
2001); Williams v. Department of Corrections. 23 FALR 2576, at 2579 (FCHR 2000).

We adopt the Administrative Law Judge’s findings of fact.

Conclusions of Law

The ALJ further concluded that the events occurring prior to 365 days before the
Complaint was made, paragraphs 24-61 of the Amended Complaint, were “time barred” and
“could not form the basis of a claim for relief in this proceeding even if they had been included
in the initial Housing Discrimination Complaint filed on May 22, 2001.” This seems to be an
error in his conclusion of law; albeit harmless error in this instance.

The federal courts have recently articulated, especially in claims of hostile work
environment (in this case a hostile housing environment) and retaliation, the use of prior actions
that may be time-barred in themselves may provide a partial basis for a claim for relief from
discriminatory actions. The cases articulated that an allegation that an employer allowed a
hostile work environment to prosper embodies a single violation of an employee’s right to “the
enjoyment of all benefits, privileges, terms and conditions of the contractual relationship.” In
making this ruling, the Court considers that, “if the smallest portion of that ‘practice’ occurred
within the limitations time period, then the court should consider it as a whole.” Shields v. Fort
James Corporation. 2002 WL 31094069 (11th Circuit (Ala) September 19, 2002) and National
Railroad PasseneerCorporation v. Morgan. --U.S.—, 122 S.Ct. 2061, (2002). In the instant case
the ALJ found no instances of the practice to have been properly pled within the limitations time
period and therefore the events occurring prior to the 365 days before the Complaint were “time
barred,” although they could possibly have helped form the basis for a claim if the initial
Complaint had included actions taken within the proper time period.

In making this correction to the conclusions of law of the Administrative Law Judge, we
find : (1) that the Administrative Law Judge’s conclusions of law being corrected are within the
substantive jurisdiction of the Florida Commission on Human Relations, namely the
interpretation of the time period for filing a request for administrative relief under the Florida
Civil Rights Act of 1992; (2) that the reason the correction is being made is that the conclusions
of law as stated by the Administrative Law Judge run contrary to previous Commission
decisions on the issue; and (3) that in making this correction the conclusions of law being
substituted are as or more reasonable than the conclusions which have been rejected. See,
Section 120.57(1) (I), Florida Statutes (2001).

With the modification indicated, we adopt the Administrative Law Judge’s conclusions of
law.

Exceptions

Petitioner filed exceptions to the Administrative Law Judge’s Recommended Order in a
document entitled, “Petitioner’s Written Exceptions to Summary Recommended Order of
Dismissal .”

The exceptions highlight the issue of an extended time period showing a course of
conduct rather than any single incident. The Petitioner restates that the “flag incident” found in
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allegations 16-23 was not time barred but offered no response to the finding of the ALJ that the
issue was not raised before the Commission in its investigation and was not ruled on by the
Commission in its “no cause” determination.

Based on the foregoing, Petitioner’s exceptions are granted to the limited extent that they
support a conclusion that actions occurring more than 365 days prior to the filing of a complaint
may be used to show an ongoing course of conduct that could lead to a finding of a
discriminatory housing practice. Except for the limited area defined above, the Petitioner’s
remaining exceptions are not accepted.

Dismissal

The Request for Relief and Complaint of Discrimination are DISMISSED with prejudice.

The parties have the right to seek judicial review of this Order. The Commission and the
appropriate District Court of Appeal must receive notice of appeal within 30 days of the date this
Order is filed with the Clerk of the Commission. Explanation of the right to appeal is found in
Section 120.68, Florida Statutes, and in the Florida Rules of Appellate Procedure. Rule 9.110.
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Copies furnished to:

Virginia Crary
5161 Boca Raton Avenue
Sarasota, FL 34234

William G. McCormick, Esquire
RUDEN, McCLOSKY, SMITH, et al.
PO Box 49017
Sarasota, FL 34230-6017

Lawrence P. Stevenson, Administrative Law Judge (DOAH)

Jim Tait, Legal Advisor for Commission Panel

I HEREBY CERTIFY Jhat a copy of the foregoing has been mailed to the above listed
addressees t h i s d a y of 2002

BY A
Clerk of the Commission
Florida Commission on Human Relations




