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ANGELA TAGLIA, ) EEOC Case No. N/A 

Petitioner, ) FCHR Case No. 20-04062 

 ) DOAH Case No. 01-002470 

vs. ) FCHR Order No. 02-050 

 )  
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ORDER FINDING UNLAWFUL EMPLOYMENT PRACTICE OCCURRED AND 

REMANDING MATTER FOR DETERMINATION OF RELIEF 

Preliminary Matters 

Petitioner Andrea Taglia filed a complaint of discrimination pursuant to the Florida Civil Rights Act of 1992, Sections 
760.01 - 760.11, Florida Statutes (1999), alleging that Respondent PETSMART committed unlawful employment 
practices on the basis of Petitioner's age (20) and on the basis of retaliation in circumstances surrounding the 
assignment of dogs for grooming and in circumstances relating to Respondent's response to Petitioner's complaint 
that she was being discriminated against, all in relation to her position as a pet groomer with Respondent. Petitioner 
requested an administrative hearing, and the case was transmitted to the Division of Administrative Hearings for the 
conduct of a formal proceeding. An evidentiary hearing was held in Orlando, Florida, on October 15, 2001, before 
Administrative Law Judge Daniel Manry. Judge Manry issued a Recommended Order of dismissal, dated January 7, 
2002. The Commission panel designated below considered the record of this matter and determined the action to 
be taken on the Recommended Order. 

Findings of Facts and Conclusions of Law 

The Administrative Law Judge found that, with regard to Petitioner's allegations of age discrimination, Petitioner was 
not a member of a protected class, but that even if Petitioner was a member of a protected class, Respondent 
ultimately did not discriminate against Petitioner on the basis of her age. Recommended Order, 141 and 145 through 
148. We adopt the Administrative Law Judge's findings of fact with regard to the age discrimination issue and 
conclude that the Administrative Law Judge's application of the law to the facts results in a correct disposition of the 
age discrimination issue. Nevertheless, we are compelled to correct an error of law committed by the Administrative 
Law Judge in his analysis of this issue. The Administrative Law Judge concluded, "Petitioner failed to show that she is 
a member of a protected class. Petitioner is less than 40 years old." Recommended Order, 141. A Commission panel 
has concluded, "While the federal Age Discrimination in Employment Act uses the age of 40 as the age at which the 
Act's protection begins (see 29 U.S.C. § 631), the age of 40 has no significance in interpreting the Florida Civil Rights 
Act of 1992, or its predecessor, the Human Rights Act of 1977, as amended. The Commission has consistently held 
that Florida law prohibits discrimination in employment on the basis of any age, birth to death..." Green v. 
ATC/VANCOM Management, Inc., 20 F.A.L.R. 314, at 315 (FCHR 1997). Consequently, in the context of an age 
discrimination claim brought before the Commission under the Florida Civil Rights Act of 1992, there is no 
requirement that a Petitioner demonstrate that they are over the age of 40 in order to show protected class 



membership. With regard to Petitioner's allegations of unlawful retaliation-based discrimination, the Administrative 
Law Judge concluded that to establish a prima facie case of retaliation-based discrimination Petitioner must 
demonstrate that she opposed "actual" rather than "perceived" discrimination, and that Petitioner could not 
demonstrate this since she was not a member of a protected class. Recommended Order, 151 through 153. 
Nevertheless, the Administrative Law Judge found, "If it were unnecessary for Petitioner to oppose actual 
discrimination, a prima facie case of retaliation existed after Respondent received a letter of complaint from 
Petitioner's attorney. At that point, Petitioner had participated in a protected activity. Respondent was aware of the 
protected activity. Petitioner suffered an adverse employment action when Respondent refused to return Petitioner 
to full-time employment. A causal relation existed between the adverse employment action and the protected 
activity." Recommended Order, 159. The Administrative Law Judge further concluded, "If it were unnecessary for 
Petitioner to oppose actual discrimination, a prima facie case of retaliation would exist after Respondent received 
the letter of complaint from Petitioner's attorney sometime in August 2000. After August 2000, Respondent had 
effectively modified or abandoned the Services 2000 program, and there were no more legitimate reasons for 
refusing to return Petitioner to full-time employment. If it were unnecessary for Petitioner to oppose actual 
discrimination, the legitimate reasons that existed before August 2000 for the adverse employment action did not 
refute the prima facie case of later retaliation." Recommended Order, 173 and 174. In short, the Administrative Law 
Judge found that if it were unnecessary for Petitioner to establish that she opposed "actual" discrimination (a 
showing of opposing "perceived" discrimination being sufficient), the Respondent did engage in unlawful retaliation-
based discrimination against Petitioner after it received a letter of complaint from Petitioner's attorney sometime in 
August 2000. We conclude that the Administrative Law Judge made an error of law in concluding that Petitioner must 
show she opposed "actual" discrimination as an element of establishing a prima facie case of retaliation-based 
discrimination and that Petitioner was unable to do this because she was not a member of a protected class. We 
have already indicated, supra, that the Administrative Law Judge committed error in concluding that Petitioner was 
not a member of a protected class. With regard to the indication that a Petitioner must oppose "actual" 
discrimination to establish a prima facie case of retaliation-based discrimination, a Commission panel has stated, "In 
Hamm v. Starke Nursing Home, d/b/a Whispering Pines Care Center, et al., 18 F.A.L.R. 1775 (FCHR 1995), the 
Commission noted the following test for establishing a prima facie case of retaliation-based discrimination: '...[I]t 
must be shown that (1) the employee engaged in protected activity; (2) the employee was subject to an adverse 
employment decision; and (3) there is a causal connection between the protected activity and the adverse 
employment decision.' Strain v. Reflectone, Inc., 16 F.A.L.R. 172, at 178 (FCHR 1993). This means that, 'Petitioner 
must be prove he opposed an unlawful employment practice which he reasonably believed occurred... Petitioner 
then must prove he was the subject of an adverse employment action. And finally, he must prove the two are 
connected...' Lockhart v. Olin Corporation, 13 F.A.L.R. 4145, at 4151 (FCHR 1991). It has also been stated that, to 
establish a prima facie case of retaliation-based discrimination, Petitioner must show that 'there is some basis to 
believe the Petitioner's activities were considered by the employer.' Wideman v. Champion International Corp., 15 
F.A.L.R. 1655, at 1663 (FCHR 1992)." Pall v. Cal Henderson, Sheriff of Hillsborough County, 21 F.A.L.R. 477, at 478 and 
479 (FCHR 1997). In other words, to establish a prima facie case of retaliation-based discrimination, a Petitioner must 
show opposition to an unlawful employment practice which she reasonably believed occurred, not opposition to an 
unlawful employment practice that actually occurred. Since it is not necessary for a Petitioner to establish opposition 
to "actual" discrimination to establish a case of unlawful retaliation-based discrimination, and given the 
Administrative Law Judge's findings that, if this showing were not necessary, Respondent did engage in unlawful 
retaliation-based discrimination by refusing to return Petitioner to full-time employment after it received the letter 
of complaint from Petitioner's attorney sometime in August 2000, we conclude that Respondent did so engage in 
unlawful retaliation-based discrimination. In modifying the conclusions of law of the Administrative Law Judge as 
explained, supra, we find: (1) that the conclusions of law being modified are conclusions of law over which the 
Commission has substantive jurisdiction, namely conclusions of law stating what must be demonstrated to establish 
a prima facie case of unlawful age and retaliation-based discrimination under the Florida Civil Rights Act of 1992; (2) 
that the reason the modifications are being made by the Commission is that the conclusions of law as applied run 
contrary to previous Commission decisions on the issue; and (3) that in making these modifications the conclusions 
of law we are substituting are as or more reasonable than the conclusions of law which have been rejected. See, 
Section 120.57(1)(l), Florida Statutes (2001). The Administrative Law Judge's findings of fact and conclusions of law 



not referred to in this Order, supra, are hereby adopted to the extent they are not inconsistent with the Commission's 
actions set out in this Order. 

Exceptions 

Neither party filed exceptions to the Administrative Law Judge’s Recommended Order. 

Remand 

Having found through the application of the appropriate conclusions of law to the facts found by the Administrative 
Law Judge that Respondent committed an unlawful employment practice in retaliating against Petitioner, this matter 
is hereby REMANDED to the Administrative Law Judge for determination of the appropriate relief in this case. 

DONE AND ORDERED this 7th day of October, 2002 
FOR THE FLORIDA COMMISSION ON HUMAN RELATIONS: 

Commissioner Billy W. Stall; and 
Commissioner Rita Craig; and 
Commissioner Roosevelt Paige; 

Filed this 7th day of October, 2002,  
in Tallahassee, Florida 

/s/ 

Violet Crawford, Clerk 
Commission on Human Relations 
4075 Esplanade Way, Room 110 
Tallahassee, FL 32399 
(850) 488-7082 

Copies furnished to: 
 
Robert W. Rasch, Esq. 
Robert W. Rasch, P.A. 
201 Live Oak Lane 
Altamonte Springs, FL 327 

Tracey L. Ellerson, Esq. 
Akerman, Senterfitt & Eidson, P.A. 
255 South Orange Avenue 
Post Office Box 231 
Orlando, FL 32802-0 

Daniel Manry, Administrative Law Judge, DOAH 

James Mallue, Legal Advisor for Commission Panel 

By: /s/ 

Violet Crawford,  
Clerk of the Commission 
Florida Commission on Human Relations 

 




