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STATE OF FLORIDA
COMMISSION ON HUMAN RELATIONS Si.

/

LUIS F. HERNANDEZ,

FCHR Case No. 96-0033Petitioner,

DOAH Case No. 99-3576 DS fY\ d^0v.

FCHR Order No. 02-038TRANSPO ELECTRONICS, INC.

Respondent.

ORDER REMANDING PETITION FOR
RELIEF FROM AN UNLAWFUL EMPLOYMENT PRACTICE

This matter is before the Commission for consideration of the Order Closing File, dated
January 22, 2002, issued in the above-styled matter by Administrative Law Judge Daniel Mamy.

Findings of Fact and Conclusions of Law

Judge Manry’s Order Closing File indicates that the matter was before him “on
Respondent’s Motion to Dismiss (With Prejudice) Amended Petition for Relief From an
Unlawful Employment Practice, filed January 16, 2002,” and that “being fully advised,” it is
ordered that, “The file of the Division of Administrative Hearings in the above-captioned matter
is hereby closed.”

Respondent’s above-referred-to motion maintains that “Petitioner’s Amended Petition
fails to state a cause of action against TRANSPO as Petitioner has failed to allege any unlawful
employment practice as defined by § 760.10, Fla. Stat. and the Florida Civil Rights Act of 1992,”
and that “Petitioner’s Amended Petition fails to state a cause of action against TRANSPO as the
allegations and claims stated therein are outside the scope of the Charge of Discrimination filed
with the Florida Commission on Human Relations.”

If the Order Closing File is based on agreement with the two assertions contained in the
motion set out, above, in our view, the second assertion would not appear to be supported by the
evidence, given the “pro se” status of the Petitioner and given the reference to unlawful
harassment in both the Complaint and the Amended Petition for Relief (albeit, perhaps
unskillfully drafted). Rather, the Complaint appears to allege that Petitioner was unlawfully
harassed and the Amended Petition for Relief affirms Petitioner’s belief that he can prove it.
Further, with regard to the first assertion, given the reference to “harassment” in the Amended
Petition for Relief, it does not appear to us that it can be said that this document does not contain
allegations that fall within the purview of the Florida Civil Rights Act of 1992, especially when
read in conjunction with the Complaint and, again, given the “pro se” nature of the Petitioner.
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Nevertheless, while we, at this juncture, cannot say the Administrative Law Judge
committed errors of law in reaching the ultimate decision to recommend ending this case prior to
conducting a formal hearing on the merits, or that the facts upon which that decision is based are
not supported by competent substantial evidence, we can say that the order submitted to the
Commission is not sufficient for the Commission to take final agency action.

The order does not contain findings of fact and conclusions of law, or indicate on what
basis Respondent’s motion was granted, or, for that matter, if in fact it was granted. Nor is it
obvious to us why the “Order Closing File” format was used (this does not appear to be a case in
which the Administrative Law Judge has determined that no genuine dispute of material fact
exists). Consequently, in our view, given the posture of this case, it is an error of law to have
provided the Commission an order that does not contain findings of fact and conclusions of law
for the Commission to consider. See Section 120.57( l )(k), Florida Statutes (2001), regarding the
requirement that an agency be provided a recommended order containing findings of fact and
conclusions of law, and Section 120.57( l )(i), Florida Statutes (2001) indicating it is not
necessary to set out findings of fact and conclusions of law in orders relinquishing jurisdiction to
an agency in matters in which the Administrative Law Judge has determined that no genuine
dispute of material fact exists.

Exceptions

Neither party filed exceptions to the Administrative Law Judge’s Order Closing File.

Remand

The Petition for Relief and Complaint of Discrimination are REMANDED to the
Administrative Law Judge for further proceedings consistent with this Order.

DONE AND ORDERED this 5th

FOR THE FLORIDA COMMISSION ON HUMAN RELATIONS:
day of September , 2002.

Commissioner Keith Roberts, Panel Chairperson;
Commissioner Juan Montes; and
Commissioner Aletta Shutes

Filed this 5th day of September , 2002,

in Tallahassee, Florida.
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Violet Crawford, Clerk
Commission on Human Rela
2009 Apalachee Parkway, Suite 100
Tallahassee, FL 32301
(850) 488-7082

Copies furnished to:

Luis F. Hernandez
2070 Excalibur Drive
Orlando, FL 32822

Charles E. Williams, Jr., Esq.
Scott A Livingston, Esq.
Williams & Livingston, P.A.
300 South Orange Avenue, Suite 1500
Orlando, FL 32801

Daniel Manry, Administrative Law Judge, DOAH

James Mallue, Legal Advisor for Commission Panel




