
STATE OF FLORIDA 

COMMISSION ON HUMAN RELATIONS 

 

JAMES J. WEAVER, ) EEOC Case No. 15D960089 

Petitioner, ) FCHR Case No. 95_J957 

 ) DOAH Case No. 00-000536 

vs. ) FCHR Order No. 01-064 

 )  

LEON COUNTY SCHOOL BOARD, )  

Respondent )  

 

ORDER REMANDING PETITION FOR RELIEF FROM AN UNLAWFUL 

EMPLOYMENT PRACTICE 

Preliminary Matters 

Petitioner James J. Weaver filed a complaint of discrimination pursuant to the Florida Civil Rights Act of 1992, 
Sections 760.01 - 760.11, Florida Statutes (1995), alleging that Respondent Leon County School Board committed an 
unlawful employment practice on the bases of Petitioner's race (Black) and sex (male), and on the basis of retaliation, 
when it failed to hire Petitioner for positions for which he had applied. Petitioner filed a Petition for Relief from an 
Unlawful Employment Practice and the Commission transmitted the case to the Division of Administrative Hearings 
for the conduct of a formal proceeding. Prior to the conduct of a formal proceeding, Administrative Law Judge Larry 
J. Sartin issued a Recommended Order of Dismissal, dated July 25, 2000. Pursuant to notice, public deliberations 
were held on November 1, 2001, by means of Communications Media Technology (namely, telephone) before this 
panel of Commissioners. The public access point for these telephonic deliberations was the Office of the Florida 
Commission on Human Relations, 325 John Knox Road, Building F, Suite 240, Tallahassee, Florida, 32303-4149. At 
these deliberations, the Commission panel determined the action to be taken on the Petition for Relief. In so doing, 
the Commission panel denied ten motions for "official notice" filed by the Petitioner and received by the Commission 
on September 28, 2001. 

Findings of Facts and Conclusions of Law 

The Administrative Law Judge concluded both that: the Petition for Relief filed in this matter was not timely filed 
(Recommended Order of Dismissal, 29); and (2) that the matter was barred by the doctrine of res judicata 
(Recommended Order of Dismissal, 34). We conclude that the Administrative Law Judge committed an error of law 
in each instance.  
 
 
Timeliness of Petition for Relief 
 
The Administrative Law Judge concluded that the request for administrative hearing in this matter had to be made 
on or before April 29, 1996. Recommended Order of Dismissal, 25. In reaching this conclusion, the Administrative 
Law Judge found that: the Complaint was filed in this matter on September 25, 1995 (Recommended Order of 
Dismissal, 2); that 180 days from that date was Saturday, March 23, 1996 (Recommended Order of Dismissal, 23, 



footnote 1); that the time when the Commission's failure to act should be deemed to constitute a determination of 
reasonable cause was the next business day, or March 25, 1996 (Recommended Order of Dismissal, 23, footnote 1); 
and that by operation of the Florida Civil Rights Act of 1992, Petitioner was required to request an administrative 
hearing within 35 days of March 25, 1996, in other words, on or before April 29, 1996 (Recommended Order of 
Dismissal, 24 and 25). The Florida Civil Rights Act of 1992 (Act) states, "In the event that the commission fails to 
conciliate or determine whether there is reasonable cause on any complaint under this section within 180 days of 
the filing of the complaint, an aggrieved person may proceed under subsection (4), as if the commission determined 
that there was reasonable cause." Section 760.11(8), Florida Statutes (1999). The referred to subsection (4) states, 
"In the event that the commission determines that there is reasonable cause to believe that a discriminatory practice 
has occurred in violation of the Florida Civil Rights Act of 1992, the aggrieved person may either: (a) Bring a civil 
action against the person named in the complaint in any court of competent jurisdiction; or (b) Request an 
administrative hearing under ss. 120.569 and 120.57." Section 760.11(4), Florida Statutes (1999). With regard to civil 
suits, the Act states, "A civil action brought under this section shall be commenced no later than 1 year after the date 
of determination of reasonable cause by the commission." Section 760.11(5) Florida Statutes (1999). With regard to 
administrative proceedings, the Act states, "An administrative hearing pursuant to (4)(b) must be requested no later 
than 35 days after the date of determination of reasonable cause by the commission." Section 760.11(6), Florida 
Statutes (1999). In interpreting these statute sections a Commission panel stated, "...we conclude that the plain 
meaning of the cited statutory provisions is that a complainant may request an administrative hearing at any time 
after the conclusion of the initial 180-day period following the filing of the complaint and no later than 35 days after 
the date of a determination by the Commission (or simply no later than 35 days after the date of determination, if 
the Commission's investigation is completed within 180 days of the filing of the complaint)." Wilson v. Scotty's, Inc., 
FCHR Order No. 98-032 (FCHR 1998). This position has been taken by the Commission in numerous other cases. See, 
e.g., Garrepy v. Department of Environmental Protection, FCHR Order No. 99-022 (FCHR 1999), Finn v. City of Holly 
Hill, FCHR Order No. 00-012 (FCHR 2000), Major v. Branch Properties, Inc., FCHR Order No. 00-011 (FCHR 2000), 
Johnson v. Chautauqua Office of Psychotherapy and Evaluation, FCHR Order No. 00-023 (FCHR 2000), and Prentie v. 
North American Realty Corp., d/b/a North American Acquisition Corp., FCHR Order No. 00-021 (FCHR 2000). See, 
also, Beyers v. Aero Corporation, d/b/a Timco-Lake City, 23 F.A.L.R. 1369 (FCHR 2000). In the instant case, the 
Administrative Law Judge found that the Commission issued a Notice of Determination on November 24, 1999 
(Recommended Order of Dismissal, 4), and that Petitioner filed a Petition for Relief with the Commission within 35 
days of that date on December 25, 1999 (Recommended Order of Dismissal, 5). (Actually, the certificate of service 
on the Petition for Relief as well as the Commission's date stamp on the Petition for Relief reflects a December 28, 
1999, filing date, which, in any event, is also within 35 days of November 24, 1999.) Based on the foregoing, and 
since the Administrative Law Judge found that the Petition for Relief was filed within 35 days of the issuance of the 
Notice of Determination, we conclude that the Petition for Relief was timely filed. Accord, Beyers, supra, at 1371. In 
making this correction to the conclusions of law of the Administrative Law Judge, we find: (1) that the Administrative 
Law Judge's conclusions of law being corrected are within the substantive jurisdiction of the Florida Commission on 
Human Relations, namely the interpretation of the time period for filing a request for administrative relief under the 
Florida Civil Rights Act of 1992; (2) that the reason the correction is being made is that the conclusions of law as 
stated by the Administrative Law Judge run contrary to previous Commission decisions on the issue; and (3) that in 
making this correction the conclusions of law being substituted are as or more reasonable than the conclusions which 
have been rejected. See, Section 120.57(1)(l), Florida Statutes (1999).  
 
Res Judicata 
 
The Administrative Law Judge found that Petitioner had filed a complaint in circuit court in Leon County, pursuant to 
"Title VII of the Civil Rights Act of 1964, as amended, and 42 U.S.C. ss 1981 and 1988," alleging that Respondent had 
discriminated against Petitioner from 1991 until the filing of the court complaint. Recommended Order of Dismissal, 
11 and 12. The Administrative Law Judge further found that the court ruled that introduction of evidence of alleged 
discrimination by the Respondent through the date of trial would be allowed. Recommended Order of Dismissal, 14. 
The Administrative Law Judge noted that the court case ended in a jury verdict in favor of Respondent on all counts, 
found that all issues raised by Petitioner in the instant case have already been litigated adversely to Petitioner in a 



court of competent jurisdiction, and that Petitioner's attempt to re-litigate those issues is barred by the doctrine of 
res judicata. Recommended Order of Dismissal, 16 and 17. In setting out the law to be applied, relating to the issue 
of res judicata, the Administrative Law Judge concluded that, "The doctrine of res judicata will bar a later proceeding 
only if four identities exist: 1) identity of the thing sued for; 2) identity of the cause of action; 3) identity of persons 
and parties; and 4) identity of the quality or capacity of the persons for or against whom the claim is made." 
Recommended Order of Dismissal, 30. The Administrative Law Judge further noted that, "...a final decree or 
judgment bars a subsequent suit between the same parties based upon the same cause of action and is conclusive 
as to all matters germane thereto that were or could have been raised..." Recommended Order of Dismissal, 32. The 
Administrative Law Judge ultimately concluded that all elements of the doctrine applied to the instant case and that, 
therefore, the instant case was barred by the doctrine. Recommended Order of Dismissal, 33 and 34. In our view, 
the case of Andujar v. National Property and Casualty Underwriters, et al., 659 So. 2d 1214 (Fla. 4th DCA 1995), is 
applicable to the instant case. InAndujar, a defendant who had previously prevailed in a federal employment 
discrimination action under Title VII of the Civil Rights Act of 1964 argued that its victory on the federal claim was res 
judicata as to plaintiff's employment discrimination claim under the Human Rights Act of 1977 (the predecessor law 
to the Florida Civil Rights Act of 1992) arising from the same facts. The Fourth District Court of Appeal disagreed. The 
court stated, "...we conclude that the causes of action are different. In so doing, we recognize that the same evidence 
would probably sustain both of the statutory causes of action. But we do not understand that causes of action are 
identical merely because the same evidence would establish them. It seems clear to us that causes of action must 
arise under the same sovereign's laws in order to be identical. In our opinion, a cause of action founded on a federal 
statute is not the same cause of action as one founded on a state statute, even where both statutes apply to the 
same transaction or occurrence...Whatever may be the similarities and differences between the two statutes, it is 
clear that a claim made under the one statute is not the same cause of action as a claim made under the other. They 
arise from separate rights recognized and protected by different sovereigns...That these separate rights may be 
implicated in the same conduct of [plaintiff's] employer does not make [plaintiff's separate claims the same cause of 
action for the purposes of res judicata." Andujar, at 1216 and 1217. InAndujar, the court noted that the plaintiff's 
court complaint in federal court "alleged only claims under Title VII. She made no attempt to plead a cause of action 
under Florida law." Id., at 1218. In the instant case, as indicated, supra, the Administrative Law Judge found that 
Petitioner's court case alleged federal claims under "Title VII of the Civil Rights Act of 1964, as amended, and 42 
U.S.C. ss 1981 and 1988." Recommended Order of Dismissal, 12. There is no finding by the Administrative Law Judge 
that Petitioner's claims under the Florida Civil Rights Act of 1992 were alleged in the court complaint. Based on the 
foregoing, we conclude that the doctrine of res judicata did not bar Petitioner's action currently before the 
Commission, because pursuant to the holdings of Andujar, supra, the cause of action currently before the 
Commission is not the same cause of action disposed of by Petitioner's court case. In making this correction to the 
conclusions of law of the Administrative Law Judge, we find: (1) that the Administrative Law Judge's conclusions of 
law being corrected are within the substantive jurisdiction of the Florida Commission on Human Relations, namely 
whether an action brought pursuant to the Florida Civil Rights Act of 1992 is barred by the doctrine of res judicata; 
(2) that the reason the correction is being made is that the conclusions of law as stated by the Administrative Law 
Judge run contrary to case law on the issue; and (3) that in making this correction the conclusions of law being 
substituted are as or more reasonable than the conclusions which have been rejected. See, Section 120.57(1)(l), 
Florida Statutes (1999). 

Exceptions 

Petitioner filed written exceptions to the Administrative Law Judge's Recommended Order of Dismissal, in a 
document entitled "Petitioner's Written Exceptions to the DOAH Hearing Officer's Recommended Order." The 
document contains 37 numbered paragraphs and an accompanying affidavit, which itself is accompanied by 
numerous exhibits. See Filing. It is difficult to discern the precise arguments being made by Petitioner in this 
document, but, generally, it can be said that Petitioner excepts to the Administrative Law Judge's conclusion that the 
Petition for Relief was not timely filed (see Filing, 9 and 10) and that Petitioner excepts to the Administrative Law 
Judge's conclusion that the matter was barred by the doctrine of res judicata (see, e.g., Filing, 14 through 17). Given 
our pronouncements in the "Findings of Fact and Conclusions of Law" section of this Order, supra, we accept 



Petitioner's exceptions to the limited extent that they support the contention that the Administrative Law Judge 
committed errors of law in determining that the Petition for Relief was untimely and that the matter was barred by 
the doctrine of res judicata, and we further conclude that it is, therefore, unnecessary to specifically rule on the other 
arguments presented in the exceptions filing.  

Remand 

The Petition for Relief from an Unlawful Employment Practice and Complaint of Discrimination are hereby 
REMANDED to the Administrative Law Judge for further proceedings consistent with this Order. 

DONE AND ORDERED this 1st day of November, 2001 
FOR THE FLORIDA COMMISSION ON HUMAN RELATIONS: 

 
Commissioner Gayle Cannon; and 
Commissioner Rita Craig; and 
Commissioner Roosevelt Paige; 

Filed this 28th day of November, 2001,  
in Tallahassee, Florida 

/s/ 

Violet Crawford, Clerk 
Commission on Human Relations 
4075 Esplanade Way, Room 110 
Tallahassee, FL 32399 
(850) 488-7082 

Copies furnished to: 
 
James J. Weaver 
P.O. Box 6935 
Tallahassee, FL 3231 

C. Graham Carothers, Esq. 
Ausley & McMullen 
227 South Calhoun Street 
Post Office Box 391 
Tallahassee, FL 32302 

Larry J. Sartin, Administrative Law Judge, DOAH 

James Mallue, Legal Advisor for Commission Panel 

 

By: /s/ 

Violet Crawford,  
Clerk of the Commission 
Florida Commission on Human Relations 

 




