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FCHR Case No. 95-J752Petitioner,

EEOC Case No. 15D960366
DOAH Case No. 98-3611
FCHR Case No. 96-L298

v.

DEPARTMENT OF ENVIRONMENTAL
PROTECTION,

FCHR Order No. 01-024
Respondent.

FINAL ORDER DISMISSING PETITIONS FOR
RELIEF FROM AN UNLAWFUL EMPLOYMENT PRACTICE

Preliminary Matters

Petitioner Donald A. Garrepy filed complaints of discrimination pursuant to the Florida
Civil Rights Act of 1992, Sections 760.01 - 760.11. Florida Statutes (1993 and 1995), alleging
that Respondent Department of Environmental Protection committed an unlawful employment
practice on the basis of Petitioner’s age (53) and sex (male) when it denied Petitioner promotion,
and on the basis of retaliation.

Petitioner filed Petitions for Relief from an Unlawful Employment Practice, and the cases
were transmitted to the Division of Administrative Hearings for the conduct of a formal
proceeding.

The above-referenced cases were consolidated, and an evidentiary hearing was held in
Orlando, Florida, on March 7-9, 2000, and in Tallahassee, Florida, on March 10, 2000, before
Administrative Law Judge Daniel M. Kilbride.

Judge Kilbride issued a Recommended Order of dismissal on July 14, 2000.
Pursuant to notice, public deliberations were held on April 19, 2001, by means of

Communications Media Technology (namely, telephone) before this panel of Commissioners.
The public access point for these telephonic deliberations was the Office of the Florida
Commission on Human Relations, 325 John Knox Road, Building F, Suite 240,Tallahassee,
Florida, 32303-4149. At these deliberations, the Commission panel determined the action to be
taken on the Petitions for Relief.

Findings of Fact

We find the Administrative Law Judge’s findings of fact to be supported by competent
substantial evidence.

We adopt the Administrative Law Judge’s findings of fact.



FCHR Order No. 01-024
Page 2

Conclusions of Law

The Administrative Law Judge concluded that the Petitions for Relief in both of the
consolidated cases were untimely, “because they are filed nearly three years after the presumed
date of determination by the Commission.” Recommended Order, f 44.

We find this to be an error of law. In prior orders, the Commission has already
specifically found both Petitions for Relief to be timely filed. See, FCHR Order No. 99-022 with
respect to FCHR Case No. 95-J752, and FCHR Order No. 99-023 with respect to FCHR Case
No. 96-L298.

We correct this error of law to conclude that the Petitions for Relief in these consolidated
cases have been timely filed for the reasons set out in the above-referenced prior orders in this
matter.

In making this correction to the conclusions of law of the Administrative Law Judge, we
find: (1) that the Administrative Law Judge’s conclusions of law being corrected are within the
substantive jurisdiction of the Florida Commission on Human Relations, namely the
interpretation of the time period for filing a request for administrative relief under the Florida
Civil Rights Act of 1992; (2) that the reason the correction is being made is that the conclusions
of law as stated by the Administrative Law Judge run contrary to previous Commission decisions
on the issue in these same cases; and (3) that in making this correction the conclusions of law
being substituted are as or more reasonable than the conclusions which have been rejected. See,
Section 120.57(1X1). Florida Statutes (19991.

With the above correction, we find the Administrative Law Judge’s application of the law
to the facts to result in a correct disposition of the matter.

We adopt the Administrative Law Judge’s conclusions of law as corrected.

Exceptions

Petitioner filed with the Commission a document entitled “Petitioner’s Exceptions to
Recommended Orders of Dismissal,” containing 15 numbered paragraphs, many with “lettered”
subsections.

Paragraphs numbered 1 through 7 are introductory material, and contain no exceptions to
the Administrative Law Judge’s Recommended Order. See Filing. Paragraph 9 is a recitation of
case law, and contains no exceptions to the Administrative Law Judge’s Recommended Order.
Id. Paragraph 15 complains about the time duration of Petitioner’s cases, but contains no
exceptions to the Administrative Law Judge’s Recommended Order. Id

We reject paragraphs 1, 2, 3, 4, 5, 6, 7, 9, and 15 as exceptions.
In Paragraph 8, Petitioner appears to except to the Administrative Law Judge’s failure to

recuse himself when requested to by Petitioner. See Filing.
The Administrative Law Judge’s order on the matter indicates that Petitioner’s motion for

recusal was not legally sufficient. See, Order on Motion for Disqualification, dated September
9, 1999.
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To be entitled to recusal, a movant must show more than that the Administrative Law
Judge has entered some orders against the position of the movant - rather the movant must “have
a well-grounded fear that he would not receive a fair hearing. The fears of judicial bias must be
objectively reasonable.” Palmer v. Agency for Health Care Administration, 20 F.A.L.R. 1234, at
1236, Order of Administrative Law Judge Mary Clark (June 21, 1996).

Further, the assignment of Administrative Law Judges is within the purview of the
Division of Administrative Hearings. See, Section 120.569(2)(a), Florida Statutes (1999).

We reject exception Paragraph 8.
In Paragraph 10, Petitioner seems to except to Respondent’s failure to express whether it

was attempting to defend the matter by attacking Petitioner’s establishment of a prima facie case
or instead attempting to defend the matter by presenting nondiscriminatory reasons for its action.
See Filing at Paragraph 10(c).

Respondent is permitted to defend the matter on both strategies, as evidenced by situations
where Recommended Orders find that a Petitioner failed to establish a prima facie case of
discrimination, but then also find that even if a prima facie case of discrimination had been
established, Respondent established legitimate, nondiscriminatory reasons for its actions which
were not shown to be a pretext for discrimination. See, e.g., Curry v. United Parcel Service of
America. DOAH Case No. 98-1722, FCHR Case No. 97-5258, Recommended Order of
Administrative Law Judge P. Michael Ruff, June 24, 1999.

We reject exception Paragraph 10.
In Paragraph 11, Petitioner excepts to the finding in Paragraph 16 of the Recommended

Order that, “Price removed himself in the early stages from the selection process, when he
learned that McLemore had applied for the environmental manager position,” maintaining that
“that is absolutely false.” See Filing. In Paragraph 13, Petitioner excepts to Paragraph 54 of the
Recommended Order, which states, according to Petitioner, “...Respondent has articulated
legitimate, nondiscriminatory reasons for its employment decisions. Respondent demonstrated
that Petitioner did not meet all selection criteria and knowledge, skills and abilities for the
position. A person with better qualifications for this position was chosen.” Id. In Paragraph 14,
Petitioner excepts to Paragraph 55 of the Recommended Order, which states, according to
Petitioner, “There is no evidence that these actions were a pretext for discrimination or that
Respondent was motivated by a discriminatory reason when it rejected Petitioner and selected
the more qualified individual.” Id

A Commission panel has stated, “It is well settled that it is the Administrative Law Judge’s
function ‘to consider all of the evidence presented and reach ultimate conclusions of fact based
on competent substantial evidence by resolving conflicts, judging the credibility of witnesses and
drawing permissible inferences therefrom. If the evidence presented supports two inconsistent
findings, it is the Administrative Law Judge’s role to decide between them.’ Beckton v.
Department of Children and Family Services. 21 F.A.L.R. 1735, at 1736 (FCHR 1998), citing
Maggio v. Martin Marietta Aerospace. 9 F.A.L.R. 2168, at 2171 (FCHR 1986).” Barrv.
Columbia Ocala Regional Medical Center. 22 F.A.L.R. 1729, at 1730 (FCHR 1999).
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We reject exceptions Paragraphs 11, 13, and 14.
In Paragraph 12, Petitioner appears to except to the Administrative Law Judge’s

conclusions of law that favoring a “paramour” does not constitute unlawful discrimination,
arguing that Petitioner never asserted that Price and McLemore were “paramours.” See Filing.

It should be noted that this is not the sole basis on which the Administrative Law Judge
decided the case, but rather the Administrative Law Judge also concluded that Petitioner had
established a prima facie case of discrimination (Recommended Order, f 51), that Respondent
articulated legitimate, nondiscriminatory reasons for its employment decisions, namely that
Petitioner did not meet all selection criteria and knowledge, skills and abilities for the position,
and a person with better qualifications was chosen (Recommended Order, f 54), and there was
no evidence that these actions were a pretext for discrimination or that Respondent was
motivated by a discriminatory reason when it rejected Petitioner and selected the more qualified
individual (Recommended Order, f 55.)

We reject exception Paragraph 12.

Dismissal

The Petitions for Relief and Complaints of Discrimination are DISMISSED with
prejudice.

The parties have the right to seek judicial review of this Order. The Commission and the
appropriate District Court of Appeal must receive notice of appeal within 30 days of the date this
Order is filed with the Clerk of the Commission. Explanation of the right to appeal is found in
Section 120.68, Florida Statutes, and in the Florida Rules of Appellate Procedure 9.110.

DONE AND ORDERED this/^day of
FOR THE FLORIDA COMMISSION ON HUN&N RELATIONS:-2001.

CommissionerRita Craig*' /
Panel /Chairperson; (y
Com/nissioner George Farrell; and

oosevelt PaigeCo 1SS10

Filed this <2^tiay of|V1
in Tallahassee, Florida.

, 2001,
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Commission on Human Relation
325 John Knox Rd., Bldg. F, Suite 240
Tallahassee, FL 32303-4149
(850) 488-7082

NOTICE TO COMPLAINANT / PETITIONER

As your complaints were filed under Title VII of the Civil Rights Act of 1964, which is
enforced by the U.S. Equal Employment Opportunity Commission (EEOC), you have the right to
request EEOC to review this Commission’s final agency action. To secure a “substantial weight
review” by EEOC, you must request it in writing within 15 days of your receipt of this Order.
Send your request to Miami District Office (EEOC), One Biscayne Tower, 2 South Biscayne
Blvd., Suite 2700, 27th Floor, Miami, FL 33131.

Copies furnished to:

Donald A. Garrepy
P.O. Box 276
Portsmouth, NH 03802

Marshall G. Wiseheart, Esq.
Assistant General Counsel
Department of Environmental Protection
3900 Commonwealth Blvd., Mail Station 35
Tallahassee, FL 32399-3000

Daniel M. Kilbride, Administrative Law Judge, DOAH

James Mallue, Legal Advisor for Commission Panel

i




