
STATE OF FLORIDA
COMMISSION ON HUMAN RELATIONS

CLARA VIRGINIA BERT,                EEOC Case No. 15D930

     Petitioner,                    FCHR Case No. 93-3280

v.                                  DOAH Case No. 93-5812

DEPARTMENT OF EDUCATION,            FCHR Order No. 98-027

     Respondent.
_______________________________/

FINAL ORDER AWARDING RELIEF FROM AN
UNLAWFUL EMPLOYMENT PRACTICE

Preliminary Matters

     Petitioner Clara Virginia Bert filed a complaint of
discrimination pursuant to tine' Florida Civil Rights Act of 1992,
Sections 760.01-760.11, Florida Statutes (Supp. 1992), alleging
that Respondent Department of Education committed an unlawful
employment practice by involuntarily transferring her from the
position of Program Director for Home Economics Education to the
position of Program Specialist IV on the basis of her race (white).

     The allegations set forth in the complaint were investigated
and, on April 5, 1993, the Executive Director issued his
determination, finding that no reasonable cause existed to believe
that an unlawful employment practice had occurred.  Petitioner
requested a redetermination of this finding, and on August 6, 1993,
the Executive Director issued his redetermination, still finding
that no reasonable cause existed to believe that an unlawful
employment practice had occurred.

     Petitioner filed a Petition for Relief from an Unlawful
Employment Practice, received by the Commission on October 4, 1993,
and the case was transferred to the Division of Administrative
Hearings for the conduct of a formal proceeding.

A formal administrative hearing was held in Tallahassee,
Florida, on April 6, 1994, before Administrative Law Judge Stephen
F. Dean.

Judge Dean issued a Recommended Order of dismissal, dated
June 15, 1994.

Public deliberations by the Commission on the matter, noticed
for May 25, 1995, were continued.



Pursuant to notice, public deliberations were held on
October 12, 1995, in Tallahassee, Florida, before a panel of
Commissioners, after which an Order was filed December 11, 1995, in
which a Commission panel majority found that Respondent committed
an unlawful employment practice on the basis of Petitioner's race
(white) when it transferred the Petitioner from the position of
Program Director for Home Economics Education to the position of
Program Specialist IV.  The Commission panel remanded the matter to
the Administrative Law Judge for determination of the appropriate
relief.

Pursuant to the Commission's Order remanding the matter
(FCHR Order No. 95-059, 20 F.A.L.R. 155), hearings were held on
February 19, 1997 and July 28, 1997, in Tallahassee, Florida,
before Judge Dean.

Judge Dean issued a Recommended Order, dated September 12,
1997.

Public deliberations by the Commission on the matter, noticed
for March 25, 1998, were continued.

Public deliberations by the Commission on the matter on
June 18, 1998, were commenced but suspended when it was learned
that the Commission's file did not contain documents that had been
earlier filed by the parties.

Subsequently, pursuant to notice, public deliberations were
held on October 8, 1998, by means of Communications Media
Technology (namely, telephone) before this panel of Commissioners.
The public access point for these telephonic deliberations was the
Office of the Florida Commission on Human Relations, 325 John Knox
Road, Building F, Suite 240, Tallahassee, Florida, 32303-4149.  At
these deliberations, the Commission determined the action to be
taken on the Recommended Order, dated September 12, 1997.

Exceptions

Petitioner filed four numbered exceptions to the Recommended
Order, dated September 12, 1997.

Exception 1 maintains that two statements labeled as findings
of fact by the Administrative Law Judge are actually conclusions of
law, and that, as conclusions of law, they are erroneous.

Specifically, Petitioner maintains that the Administrative Law
Judge's statements that "[Petitioner] was not entitled to any pay
differential until 1997," and that "Increasing [Petitioner's]
salary, as agreed, and paying salary adjustments from this year
until the case is resolved will eliminate any salary inequity," are
actually conclusions of law, not findings of fact as they are
labeled by the Administrative Law Judge, and as conclusions of law,
they are erroneous.



We agree and accept Exception 1.

Exception 3 excepts to the Administrative Law Judge's
conclusion of law that because the Petitioner's salary was more
than that of Dr. Bouie, the person who replaced Petitioner, when
the discriminatory demotion occurred, Dr. Bouie's resulting
increases in pay were not discriminatory until Dr. Bouie's annual
salary equaled or exceeded Petitioner's annual salary.

Petitioner's view is that each and every extra pay increase
given to Dr. Bouie while she was occupying Petitioner's former
position, from the date discrimination occurred, is directly
related to and cannot be separated from the discriminatory intent
proven, and must therefore be included in the amount that should be
awarded to Petitioner for back pay due.

We agree and accept Exception 3.

Exception 4 indicates that the Commission's Final Order should
provide for the correct amount of back pay with interest, given the
issues raised in Exceptions 1 and 3.

We agree and accept Exception 4.

Exception 2 notes that the Administrative Law Judge
recommended that Petitioner be reinstated to her former position of
Program Director I, as stipulated by the parties.  However to
ensure that Petitioner is given "make whole" relief in this regard,
Petitioner requests the Commission to accept the following as a
conclusion of law:

"The Petitioner should be reinstated to the position of
Program Director I as of the date of her unlawful removal, and
should be given the same or equivalent job duties, supervisory
responsibilities, level of staffing support and all other job
benefits which she enjoyed while serving at that position for many
years prior to the discriminatory actions of Respondent."

We accept Exception 4 and include the above statement as part
of the conclusions of law in this case.

We note that neither party filed a transcript of the
proceeding conducted by the Administrative Law Judge on remand, and
that, typically, in the absence of a transcript the Commission
strikes exceptions that have been filed.  See, e.g., Ebeh v.
Consumer Credit Counseling of the Tampa Bay Area Inc., 16 F.A.L.R.
2149, at 2150 (FCHR 1994), and, generally, Fla. Admin. Code R. 60Y-
4.02S(3) and Fla. Admin. Code R. 60Y-4.027(1).  Nevertheless, we
note that the Commission has in the past corrected errors in
conclusions of law, even in the absence of a transcript.  See,
e.g., Hardaway v. Amrhein, FCHR Order 97-042 (1997), and Wesley v.
Sunshine - Jr. Food Stores, Inc., No. 322, FCHR Order No. 97-036



(1997), and, generally, Section 120.57(1)(j), Florida Statutes
(1997).  Consequently, since the Petitioner's exceptions relate to
errors in the conclusions of law, we heave, here, considered
Petitioner's exceptions even in the absence of a transcript.

Findings of Fact

We find, as explained in the Exceptions section of this Order,
supra, that the Administrative Law Judge committed errors in the
application of the law in this case with regard to the remedy to
which Petitioner is entitled.  Consequently, the Administrative Law
Judge's findings of fact are adopted to the extent they are
consistent with the Commission's rulings in the Exceptions section
of this Order, supra.

Conclusions of Law

Based on rulings in the Exceptions section of this Order,
supra, we find that the Administrative Law Judge committed error in
the application of the law in this case, leading to an incorrect
disposition of the case.  The Administrative Law Judge's
conclusions of law are thus accepted only to the extent they are
consistent with our rulings in the Exceptions section of this
Order, supra.  To the extent they are not consistent with those
rulings, they are rejected.

Relief

Having found that Respondent committed an unlawful employment
practice when it transferred Petitioner from the position of
Program Director for Home Economics Education to the position of
Program Specialist IV (FCHR Order No. 95-059, 20 F.A.L.R. 155), and
taking into account our rulings contained in this Order on
Petitioner's exceptions to the Administrative Law Judge's
Recommended Order, dated September 12, 1997, and the extent to
which the Administrative Law Judge's findings of fact remain
unaffected by those rulings, Respondent is hereby ORDERED:

(1)  to cease and desist from discriminating further in the
manner it has been found to have unlawfully discriminated against
Petitioner;

(2)  to reinstate Petitioner to the position of Program
Director I as of the date of Petitioner's unlawful removal, along
with the same or equivalent job duties, supervisory
responsibilities, level of staffing support and all other job
benefits Petitioner enjoyed while serving at that position prior to
the unlawfully discriminatory actions of Respondent;

(3)  to reinstate Petitioner as indicated above at a rate of
pay of $50,019.96, as of January 1, 1997, as stipulated by the
parties, plus any regular pay adjustments that would have occurred



since that time, including additional adjustments referred to in
(4), below;

(4)  to pay Petitioner, besides the back pay ordered above
with regard to regular pay adjustments that would have occurred
since January 1, 1997, back pay in an amount equal to the
difference in the amount of pay received by Dr. Bouie and the
amount of pay received by Petitioner due solely to the pay raises
received by both (without regard to the salary of each) since the
unlawfully discriminatory act occurred, and to reflect these
amounts in the rate of pay at which Petitioner is reinstated;

(5)  to pay Petitioner the statutorily established interest on
the amounts awarded Petitioner in (3) and (4), above;

(6)  to pay Petitioner attorney's fees of $31,852.50 for the
time period concluding June 1997, and to pay Petitioner attorney's
fees as have been reasonably incurred by Petitioner in this matter
since that time; and

(7)  to pay Petitioner $928.27 for costs incurred in this
matter, as found by the Administrative Law Judge, and to pay
Petitioner such further costs as have been reasonably incurred
since the above-determined costs were incurred.

The Commission reserves jurisdiction over the determination of
precise amounts of back pay, interest, attorney's fees, and costs
awarded Petitioner.  If the parties do not reach agreement on these
amounts within 30 days of the date this Order is filed with the
Commission, Petitioner may file a notice of non-settlement with the
Commission and the matter will be remanded to the Administrative
Law Judge for fact finding on these amounts or the amounts on which
agreement has not been reached.

The parties have the right to seek judicial review of this
Order.  The Commission and the appropriate District Court of Appeal
must receive notice of appeal within 30 days of the date this Order
is filed with the Clerk of the Commission.  Explanation of the
right to appeal is found in Section 120.68, Florida Statutes, and
in the Florida Rules of Appellate Procedure 9.110.

DONE AND ORDERED this 12th day of November, 1998.
FOR THE FLORIDA COMMISSION ON HUMAN RELATIONS:

____________________________________
Commissioner Whitfield Jenkins,
  Panel Chairperson; and
  Commissioner Ronald Townsend

Commissioner Larry Ellis dissents to the Commission's acceptance of
Petitioner's exceptions and would adopt the Recommended Order of



the Administrative Law Judge, reserving jurisdiction on the issue
of final attorney's fees and costs to which Petitioner is entitled.

Filed this 16th day of November, 1998, in
Tallahassee, Florida.

____________________________________
Sharon Moultry
Clerk, Commission on Human Relations
325 John Knox Rd., Bldg. F, # 240
Tallahassee, FL 32303-4149
(850) 488-7082

NOTICE TO COMPLAINANT/PETITIONER

As your complaint was filed under Title VII of the Civil
Rights Act of 1964, which is enforced by the U.S.  Equal Employment
Opportunity Commission (EEOC), you have the right to request EEOC
to review this Commission's final agency action.  To secure a
"substantial weight review" by EEOC, you must request it in writing
within 15 days of your receipt of this Order.  Send your request to
Miami District Office (EEOC), One Biscayne Tower, 2 South Biscayne
Blvd., Suite 2700, 27th Floor, Miami, FL 33131.

Copies furnished to:

Bruce A. Minnick, Esq.
2810 Remington Green Circle
P.O.  Box 15588
Tallahassee, FL 32317-5588

Susan Stephens, Esq.
Assistant Attorney General
Office of the Attorney General
PL-01, The Capitol
Tallahassee, FL 32399-1050

Stephen F. Dean, Administrative Law Judge, DOAH

James Mallue, Legal Advisor for Commission Panel




