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FINAL ORDER DISMISSING PETITION FOR RELIEF
FROM AN UNLAWFUL EMPLOYMENT PRACTICE

Preliminary Matters

Petitioner Tanya Baxla filed a complaint of
discrimination pursuant to the Florida Civil Rights Act of 1992,
Sections 760.01
that Respondent Fleetwood Enterprises, Inc
Homes of Florida, Inc
on the basis of Petitioner's sex (female) and national origin
(Vietnamese) in the manner in which it disciplined the Petitioner
and in the manner in which it assigned "light duty" work to
the Petitioner following an injury.

The allegations set forth in the complaint were
investigated, and, on July 31, 1996, the Executive Director
issued his determination finding that there was no reasonable
cause to believe that an unlawful employment practice had
occurred.

760.11, Florida Statutes (1995), alleging
d/b/a Fleetwood

committed unlawful employment practices
•f

•1

\

Petitioner filed a Petition for Relief from an Unlawful
Employment Practice, received by the Commission on August 13,
1996, and the case was transmitted to the Division of
Administrative Hearings for the conduct of a formal proceeding.

An evidentiary hearing was held on March 17 and 18,
199-7,. in Winter Haven, Florida, before Administrative Law Judge
Daniel Manry.

Judge Manry issued a Recommended Order of dismissal,
dated June 13, 1997.

Pursuant to notice, public deliberations were held
on December 11, 1997, by means of Communications Media Technology
(namely, telephone) before this panel of Commissioners. The
public access point for these telephonic deliberations was the
Office of the Florida Commission on Human Relations, 325 John
Knox Road, Building F, Suite 240, Tallahassee, Florida,
32303-4149. At these deliberations, the Commission panel
determined the action to be taken on the Petition for Relief.
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Findings of Fact

We find the Administrative Law Judge's findings of
fact to be supported by competent substantial evidence.

We adopt the Administrative Law Judge's findings of
fact.

Conclusions of Law

We find the Administrative Law Judge's overall
application of the law to be a correct disposition of the matter.
We will correct/clarify two issues regarding the establishment
of a prima facie case of discrimination.

First, this case, in part, involves allegations of
discrimination based on Petitioner's national origin, Vietnamese.
See Recommended Order, Statement of Issues. Throughout the
Recommended Order, the Administrative Law Judge compares the
treatment of Petitioner by Respondent with the treatment of
others by Respondent, which the Administrative Law Judge refers
to as "U.S. Citizens." See Recommended Order, ft 14, ft 17,
ft 25, ft 27, ft 29, ft 34, and ft 40.

The Recommended Order contains a finding of fact that
Petitioner's "national origin" is Vietnamese, but contains no
finding of fact as to Petitioner's "citizenship." Recommended
Order, ft 4. In contrast, with regard to the individuals with
whom Petitioner is compared, the Administrative Law Judge makes
findings of fact regarding their "citizenship," but with the
exception of Rosa Linda, whom the Administrative Law Judge finds
to be "female Hispanic," makes no findings with regard to these
individuals' "national origin." See Recommended Order, ft 14,
H 17, ft 25, ft 27, ft 29, ft 34, and ft 40.

We clarify that the Florida Civil Rights Act of 1992
prohibits employment discrimination on the basis of "national
origin," as opposed to "citizenship." Section 760.10, Florida
Statutes (1995).

I

Second, we note that the Administrative Law Judge
indicated, "A prima facie case of discrimination requires
Petitioner to prove that: she is a member of a protected group;
an adverse employment action took place; Petitioner and a
similarly situated non-protected person received dissimilar
treatment; and sufficient evidence exists to infer a causal
connection between Petitioner's protected status and the
disparate treatment." Recommended Order, ft 49.

The Commission has in the past indicated that the
last element of this test is actually what a Petitioner is
attempting to show by establishing a prima facie case of
discrimination, and that it should not, itself, be an element
of the test for a prima facie case, and we herein reaffirm that
position. See Pugh v. Walt Disney World, 18 F.A.L.R. 1971,
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at 1972 (FCHR 1995), and Martinez v. Orange County Fleet Manager,
FCHR Order No. 97-040 (October 16, 1997).

Parenthetically, we note that in conclusions of law
adopted by a Commission panel, it has been stated that to
establish a prima facie case of discrimination in cases involving
allegations of the discriminatory imposition of discipline,
Petitioner, "in addition to being a member of a protected class,
must show either (a) that he did not violate the work rule [in
question], or (b) that he engaged in misconduct similar to that
of a person outside the protected class, and that the
disciplinary measures enforced against him were more severe
than those enforced against the other persons who engaged in
similar misconduct." Lumpkin v. Occidental Chemical Company,
19 F.A.L.R. 1542, at 1547, 1548 (FCHR 1996).

Nevertheless, even with these clarifications and
corrections, we note the Administrative Law Judge's conclusion
that even if a prima facie case of discrimination had been
established, "The evidence shows that Respondent disciplined
Petitioner for legitimate, non-discriminatory reasons in
accordance with its progressive discipline policy. Petitioner
failed to show that the reasons given by Respondent were
pretextual." Recommended Order, fl 57, and see also fl 56.

With the clarifications and corrections indicated,
we adopt the Administrative Law Judge's conclusions of law.

Dismissal

The Petition for Relief and Complaint of Discrimination
are DISMISSED with prejudice.

The parties have the right to seek judicial review
The Commission and the appropriate District

Court of Appeal must receive notice of appeal within 30 days
of the date this Order is filed with the Clerk of the Commission.
of this Order.

Explanation of the right to appeal is found in Section 120.68,
Florida Statutes, and in the Florida Rules of Appellate Procedure
9.110.

DONE AND ORDERED this /2$ day of , 199?.
FOR THE FLORIDA COMMISSION ON HUMAN RELATIONS:

^ Commissioner Geraldine Thompson,
Panel Chairperson;
Commissioner Jeanette LaRussa Fenton;
and
Commissioner Whitfield Jenkins
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Filed this jday of ^in Tallahassee, Florida.
r 199

Sharon Moultry
Clerk of the Commission

NOTICE TO COMPLAINANT/PETITIONER

As your complaint was filed under Title VII of the
Civil Rights Act of 1964, which is enforced by the U.S. Equal
Employment Opportunity Commission (EEOC), you have the right
to request EEOC to review this Commission's final agency action.
To secure a "substantial weight review" by EEOC, you must request
it in writing within 15 days of your receipt of this Order.
Send your request to Miami District Office (EEOC), One Biscayne
Tower, 2 South Biscayne Blvd., Suite 2700, 27th Floor, Miami,
FL 33131.
Copies furnished to:

Tanya Baxla
2204 Ivey Lane
Lakeland, FL 33801

Richard C. McCrea, Jr
Zinober & McCrea, P.A.
201 East Kennedy Boulevard
Suite 1750
Tampa, FL

Esq.r

33602 .

Daniel Manry, Administrative Law Judge, DOAH

James Mallue, Legal Advisor for Commission Panel




