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Respondent.

FINAL ORDER DISMISSING PETITION FOR
RELIEF FROM AN UNLAWFUL EMPLOYMENT PRACTICE

Preliminary Matters

filed a complaint
of discrimination pursuant to the Florida Civil Rights Act of
1992, Sections 760.01
that Respondent Jackson County Hospital committed an unlawful
employment practice on the basis of his handicap (diabetes)
when he was laid off from his position.

The allegations set forth in the complaint were
investigated, and, on August 10, 1995, the Executive Director
issued his determination, finding that there was no reasonable
cause to believe that an unlawful employment practice had
occurred.

Petitioner Charles A. Clark, Jr*t

760,11, Florida Statutes (1993), alleging

Petitioner filed a Petition for Relief from an Unlawful
Employment Practice, received by the Commission on September
6, 1995, and the case was transmitted to the Division of
Administrative Hearings for the conduct of a formal proceeding.

An evidentiary hearing was held in Blountstown,
Florida, on February 9, 1996, before Administrative Law Judge
(at that time, Hearing Officer) Ella Jane P. Davis,

Judge Davis issued a Recommended Order of dismissal,
dated March 26, 1996.

Pursuant to notice, public deliberations were held
on May 28, 1997, by means of Communications Media Technology
(namely, telephone) before this panel of Commissioners. The
public access point for these telephonic deliberations was the
Office of the Florida Commission on Human Relations, 325 John
Knox Road, Building F, Suite 240, Tallahassee, Florida,
32303-4149. At these deliberations, the Commission panel
determined the action to be taken on the Petition for Relief.

Findings of Fact

Neither party filed a transcript of the proceeding
before the Administrative Law Judge.
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Since an Administrative Law Judge's finding of whether

discrimination occurred is a finding of fact, the Commission

may overturn such a finding only if, after reviewing the complete

record of the case, the Commission determines that the finding

is not supported by competent substantial evidence in the record

or that the proceeding leading to the determination did not
See Florida

comply with the essential requirements of law.
Department of Community Affairs v. Bryant, 586 So. 2d 1205,

at 1210 (Fla. 1st DCA 1 9 9 1 I n the absence of a transcript

of the proceeding before the Administrative Law Judge, the

Administrative Law Judge's Recommended Order is the only evidence

for the Commission to consider. See National Industries, Inc,

v. Commission on Human Relations, et al., 527 So. 2d 894, at

897, 898 (Fla. 5th DCA 1988).
We adopt the Administrative Law Judge's findings of

fact.
Conclusions of Law

We find the Administrative Law Judge's overall

application of the law to be a correct disposition of the matter.
We note that the Administrative Law Judge concluded

that Petitioner failed to establish a prima facie case of

handicap discrimination. Recommended Order, fl 24.
In so doing, the Administrative Law Judge stated,

"There is no evidence he [Petitioner] needed or asked for any

accommodation for his diabetic condition. If Petitioner required

no 'accommodation' by the employer, his diabetic condition did
not constitute a 'handicap' as statutorily defined, and he has

not met the first step of establishing a prima facie case,"
Recommended Order, fl 23.

This statement suggests that in order to be

"handicapped" within the meaning of the law, an individual must

require "accommodation." We find this to be an incorrect

statement of the law, and, therefore, we conclude that there
is no requirement that an individual require accommodation in
order to toe ''Handicapped" within the definition of the law.

In employment discrimination cases, the Commission

has historically defined "handicap" as a "condition that prevents

normal functioning in some way; a person with a handicap does
not enjoy in some measure the full normal use of his sensory,
mental or physical faculties." See Williams v. Metro Traffic
Control, Inc
cited therein. 17 F.A.L.R. 3772, at 3773 (FCHR 1995), and cases

• r

AS noted by the Administrative Law Judge at Recommended
Order, 20, Brand v. Florida Power Corporation, 633 So. 2d
504 (Fla. 1st DCA 1994), directs that the definition of

"handicap" in the federal Rehabilitation Act of 1973 be used

to interpret handicap discrimination in employment under Section
760, Florida Statutes. That decision notes that under the
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federal Rehabilitation Act of 1973 an individual with handicaps

is one who (i) has a physical or mental impairment which

substantially limits one or more of such person's major life

activities ^ (ii) has a record of such an impairment, or (iii)

regarded as having such an impairment. See Brand, at 510.
The Brand court also noted that the definition

historically used by the Commission, supra, "generally parallels

that provided in the federal statute, and, therefore, the

Commission's orders are not inconsistent with the Rehabilitation

Act's definition of handicap." See Brand, at 510, footnote

1 0.

is

We note that in neither of these definitions is there

a requirement that a condition require accommodation in order

to be a "handicap."
Further, we find the Administrative Law Judge's

conclusion that Petitioner failed to establish a prima facie

case of handicap discrimination to be incorrect.
The Commission has stated that, "to establish a prima

facie case of handicap discrimination the Petitioner must show:

( 1 ) she is handicapped; (2) that she performed or is able to

perform her assigned duties satisfactorily; and (3) that despite

her satisfactory performance, she was terminated." 0'Neill
v, Sarasota County School Board, 18 F.A.L.R. 1129, at 1130 (FCHR

1994), citing Swenson-Davis v. Orlando Partners, Inc

F.A.L.R. 792, at 798 (FCHR 1993).
The Commission has specifically held that a person

with diabetes is "handicapped" within the meaning of Section

760, Florida Statutes. Landers v. Board of County Commissioners,

Broward County, Florida, 12 F.A.L.R. 4226, at 4227 (FCHR 1989).
Applying these principals to the facts found by the

Administrative Law Judge, we conclude that Petitioner established

a prima facie case of handicap discrimination in that:

Petitioner is handicapped, in that he has diabetes (Recommended

Order, fl 2); Petitioner performed the duties of his job

satisfactorily (Recommended Order, fi 6); and despite performing

the duties of his job satisfactorily, Petitioner was terminated
from his position (Recommended Order, 9).

Nevertheless, we find no error of law in the

Administrative Law Judge's conclusion that Respondent's
articulated legitimate, nondiscriminatory reason for laying

off Petitioner, economics, was the actual reason Petitioner

was laid off. Recommended Order, fl 29.
With these corrections and clarifications, we adopt

the Administrative Law Judge's conclusions of law.

16•t

Dismissal

The Petition for Relief and Complaint of Discrimination
are DISMISSED with prejudice*
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The parties have the right to seek judicial review
of this Order. The Commission and the appropriate District
Court of Appeal must receive notice of appeal within 30 days
of the date this Order is filed with the Clerk of the Commission.
Explanation of the right to appeal is found is Section 120.68,
Florida Statutes, and in the Florida Rules of Appellate Procedure
9.110.

DONE AND ORDERED thls^.g'" day of Of***-'FOR THE FLORIDA COMMISSION ON HUMAN RELATIONS:
, 1997.

'Commissioner Geraldine ‘Thompson,
Panel Chairperson;
Commissioner Whitfield Jenkins; and
Commissioner Chtiss Walker

/

0day ofFiled this
in Tallahassee, Flgxi

, 1997,u

, 'jksyy
7ShardrT Moultry P

Clerk of the Commission

NOTICE TO COMPLAINANT/PETITIONER

As your complaint was filed under Title VII of the
Civil Rights Act of 1964, which is enforced by the U.S. Equal
Employment Opportunity Commission (EEOC), you have the right
to request EEOC to review this Commission's final agency action#

To secure a "substantial weight review" by EEOC, you must request
it in writing within 15 days of your receipt of this Order.
Send your request to Miami District ofrice (EEOC), one siscayne
Tower, 2 South Biscayne Blvd
FL 33131. Suite 2700, 27th Floor, Miami,•/

Copies furnished to:

Charles A# Clark, Jr.
P.O. Box 235
Blountstown, FL

Ella Jane P. Davis
Administrative Law Judge,
DOAH32424

Matt Fuqua, Esq.
P.O. Box 854
Marianna, FL

James Mallue,
Legal Advisor for
Commission Panel32447
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