
IN THE SUPREME COURT  
OF FLORIDA 

 

JACOB JOHN DOUGAN, JR., 

 Petitioner, 

vs.      Case No.:  
      Lower Tribunal No.:  1974-CF-004139 

STATE OF FLORIDA, 

 Respondent. 

__________________________________ 

PETITION FOR WRIT OF PROHIBITION 

 COMES NOW the Petitioner, JOHN JACOB DOUGAN, JR., by and through 

undersigned counsel and pursuant to Florida Rules of Appellate Procedure 9.100 and 

9.030(a)(3), and Article V, Section 3 of the Florida Constitution, and hereby 

respectfully petitions the Court for issuance of a Writ of Prohibition directed to the 

Honorable Angela M. Cox, Circuit Judge in the Fourth Judicial Circuit in and for 

Duval County, prohibiting Petitioner’s retrial and ordering dismissal of the 

indictment against Petitioner.  

I. Jurisdiction 

 Petitioner invokes this Honorable Court’s jurisdiction pursuant to Rule 

9.030(a)(3) and Rule 9.100, Florida Rules of Appellate Procedure, and Article V, 

Section 3 of the Florida Constitution. A writ of prohibition is the appropriate avenue 

to challenge a ruling that permits the prosecution of a defendant in violation of his 
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federal and state constitutional protections.  Strawn v. State ex rel. Anderberg, 332 

So.2d 6012 (Fla.1976); Beebe v. Foster, 661 So.2d 401, 402 (Fla. 1st DCA 1995); 

see also James v. State, 120 So.3d 135, 137 (Fla. 5th DCA 2013) (“A writ of 

prohibition is a proper remedy to review the denial of a motion to dismiss a 

prosecution that is barred by double jeopardy.”). 

II.  Statement of Facts 

A. Procedural History 

This Court is intimately familiar with the procedural history of this case, as it 

has rendered an opinion in this matter as recently as October of 2016, which affirmed 

the trial court’s granting of Dougan’s motion for post-conviction relief. See State v. 

Dougan, 202 So.3d 363 (Fla. 2016). As set forth by this Court,  

The murder in this case occurred in 1974…. After his 
arrest, Dougan, a twenty-seven-year-old African–
American man, was tried in 1975 for the murder in a joint 
trial with three other African–American defendants: 
Elwood Clark Barclay, Dwyne Crittendon, and Brad W. 
Evans…. At the conclusion of the 1975 guilt phase, 
Dougan and Barclay were both convicted of first-degree 
murder, while Evans and Crittendon were convicted of 
second-degree murder. The jury recommended death for 
Dougan by a vote of ten-to-two and recommended life for 
Barclay by a vote of seven-to-five. The trial court imposed 
a sentence of death for both defendants. 
 
On appeal, this Court affirmed both Dougan's and 
Barclay's convictions and death sentences. Barclay v. 
State, 343 So.2d 1266 (Fla.1977), cert. denied, 439 U.S. 
892, 99 S.Ct. 249, 58 L.Ed.2d 237 (1978) (“Dougan I ”). 
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This Court, then, pursuant to Gardner v. Florida, 430 U.S. 
349, 97 S.Ct. 1197, 51 L.Ed.2d 393 (1977), vacated 
Barclay's and Dougan's death sentences and remanded the 
case to the trial court for a Gardner hearing, where the 
defense would have the opportunity to rebut information 
contained in the presentence investigation reports. Barclay 
v. State, 362 So.2d 657, 658 (Fla.1978) (“Dougan II ”). 
After the Gardner hearing, *368 the trial court reimposed 
Dougan's death sentence, and this Court affirmed. Dougan 
v. State, 398 So.2d 439, 441 (Fla.1981), cert. denied, 454 
U.S. 882, 102 S.Ct. 367, 70 L.Ed.2d 193 (1981) (“Dougan 
III ”). 
 
After Dougan lost the appeal, he filed a petition for writ of 
habeas corpus, alleging that his appellate counsel, Ernest 
Jackson, who had also represented Barclay and Crittendon 
in their appeals, failed to provide effective assistance of 
counsel. Dougan v. Wainwright, 448 So.2d 1005 
(Fla.1984) (“Dougan IV ”). This Court held that Dougan's 
appellate counsel, Jackson, who had also been Dougan's 
trial counsel, failed to provide effective assistance due to 
a conflict of interest in representing the other 
codefendants, and also failed to raise meritorious claims, 
even though Dougan appeared to have been his primary 
client on appeal. Id. at 1006. As a result, this Court granted 
Dougan's petition for habeas corpus and granted him a new 
appeal. Id. 
 
In the new appeal, this Court determined that Dougan was 
entitled to a new sentencing proceeding because the State 
had been permitted to read an indictment for another 
murder of which Dougan had not been convicted into the 
record over objection. Dougan v. State, 470 So.2d 697, 
701–02 (Fla.1985). Dougan's next and latest sentencing 
proceeding began on September 17, 1987, at the 
conclusion of which, the jury recommended by a vote of 
nine-to-three to again sentence Dougan to death. Dougan 
v. State, 595 So.2d 1, 3 (Fla.1992). Again, the trial court 
sentenced Dougan to death. Id. On appeal, this Court 
affirmed the sentence. Id. at 6. 
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Justice McDonald, joined by Chief Justice Shaw and 
Justice Barkett, dissented, explaining that he believed that 
Dougan's sentence should have been reduced to life based 
on the substantial mitigation related to Dougan's 
background. Id. at 6–8 (McDonald, J., dissenting). 
 
Because two of the codefendants had been convicted of 
second-degree murder and Barclay received a life sentence 
from this Court, Dougan became the sole defendant of this 
group of defendants implicated in the victim's murder to 
remain on death row. 

Dougan, 202 So.3d at 366-368 (footnotes omitted). 

Dougan’s subsequent motion for post-conviction relief, which was the subject 

of this Court’s October 2016 opinion, alleged inter alia that the State withheld the 

extent of its plea agreement with key witness, William Hearn, violating Giglio v. 

United States, 405 U.S. 150 (1972) and Brady v. Maryland, 373 U.S. 83 (1963). 

Dougan, 202 So.3d at 368 n. 4. The motion also alleged ineffective assistance of 

counsel. Id. Pertinent to this Petition, relief was granted by the trial court involving 

both the Giglio claim regarding Hearn’s testimony about his plea agreement and the 

related Brady claim regarding the State’s non-disclosure of said plea agreement, and 

the trial court’s order was affirmed by this Court in its October 2016 opinion. 

Dougan, 202 So.3d at 369-90.  

B.  Pertinent Facts 

 With respect to the claim that the State knowingly allowed Hearn to falsely 

testify regarding the full extent of his plea deal, the postconviction court found: 
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Mr. Hearn testified at trial that he was going to get a life 
sentence. At his sentencing, the State recommended Mr. 
Hearn receive a fifteen-year sentence. The State's letters 
written to the parole board on Mr. Hearn's behalf were 
impactful in Mr. Hearn's early release from incarceration. 
Without the letters written by the State, it is doubtful Mr. 
Hearn would have been released after serving only 
approximately five years of his fifteen-year sentence. This 
Court interprets the State's acts in writing these letters on 
behalf of Mr. Hearn, which began the day he was 
sentenced, to reflect the State or Mr. Hearn expected he 
would receive a more lenient sentence for his testimony, 
which was not accurately represented to the jury at 
Defendant's trial. Mr. Hearn did not receive the deal he 
testified at trial that he would receive. Judge Bowden 
testified at the hearing that the plea was straight up—that 
Mr. Hearn's sentence was at the mercy of the State and 
judge. Mr. Hearn's sentencing was continued from prior to 
the day he testified at Defendant's trial until after he had 
given his testimony against Defendant. The jury was not 
aware of the facts that may have motivated Mr. Hearn's 
testimony at Defendant's trial. Based on a review of the 
record and the evidentiary hearing testimony of Judge 
Bowden, the statement by Mr. Hearn at trial that he would 
receive a sentence of life was not true. Mr. Hearn's lack of 
truthfulness in his testimony regarding the sentence he was 
going to receive calls the credibility of his testimony as a 
whole into doubt. Mr. Hearn was the State's key witness at 
Defendant's 1987 resentencing, but the record and 
evidence presented suggest more in favor of the State 
having knowledge prior to his testimony that Mr. Hearn 
was hostile to the State. This information could have 
contributed to Mr. Hearn's motivation to testify at 
Defendant's resentencing, of which the jury should have 
been made aware. 

Dougan, 202 So.3d at 370.  
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III. Argument 

A. The Federal Constitution’s Prohibition on Double Jeopardy 

The Fifth Amendment to the United States Constitution provides: “nor shall 

any person be subject for the same offense to be twice put in jeopardy of life or 

limb.” U. S. Const. amend. V. That clause shows the Framers’ belief: 

that the government, with its overwhelming resources and 
power, should not be permitted to make multiple attempts 
to convict a person for an alleged offense. Such repeated 
prosecutions expose the accused to embarrassment, 
expense, and the suffering that flows from living in a 
continuing state of apprehension and insecurity.  
 

Green v. United States, 355 U.S. 184, 187 (1967). 
 

Previously, the United States Supreme Court has found double jeopardy to bar 

retrial when the prosecutor’s conduct was intended to provoke the defendant into 

moving for a mistrial; the defense moved for a mistrial and the court granted the 

defense motion for mistrial.  Oregon v. Kennedy, 456 U.S. 667 (1982). One of the 

principal protections of the double jeopardy clause is to allow defendants to have 

their trials completed by the first jury empaneled to hear this case. Id. at 673. 

However, strong argument exists to expand Kennedy, as it leaves open incentive for 

prosecutors to “commit an error that would not be discovered until after trial and 

hence could not provide the basis for a motion for mistrial, yet would as effectively 

stave off an acquittal and thus preserve the possibility of a retrial.” U.S. v. Catton, 

130 F.3d 805, 807 (7th Cir. 1997). 
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Both the Supreme Court of Connecticut and the Second Circuit Court of 

Appeals have extended Kennedy “to bar a new trial even in the absence of mistrial 

or reversal because of prosecutorial misconduct, if the prosecutor in the first trial 

engaged in misconduct with the intent to prevent an acquittal that the prosecutor 

believed at the time was likely to occur in the absence of his misconduct.” State v. 

Colton, 234 Conn. 683, 696 (1995) (citing United States v. Wallach, 979 F.2d 912, 

916 (2d Cir. 1992)). Both courts extended this rule based on the federal constitution 

alone and both courts failed to see the distinction between prosecutorial misconduct 

that was discoverable during trial and that only discovered after trial. Colton, 234 

Conn. at 698; Wallach, 979 F.2d at 916.  

Interestingly, the court in United States v. Sterba, 22 F.Supp.2d 1333 (M.D. 

Fla. 1998), addressed a claim falling in between the typical Oregon v. Kennedy 

paradigm of prosecutorial misconduct clearly intending to provoke a mistrial during 

trial and conduct that is suppressed and not discovered until after trial. In Sterba, the 

prosecutor sought to keep the actual identity of its key witness from the defense and 

presented the witness under a different name during her trial testimony. Id. at 1339-

40. Had the witness’s real identity been given, then the defense would have learned 

valuable impeachment evidence about the witness. Id. at 1339. The prosecutor did 

not want the defense to know this. Id. at 1340. As the court described it: 

The AUSA either manufactured or accepted a plan to 
employ a fictitious name for Jackson and deploy that name 
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in the service of the prosecution both before and during 
trial to further the prosecutorial goal of a conviction. The 
expectation was to proceed with the plan without the 
knowledge of the defense and without the knowledge or 
consent of the court. By that means, the AUSA could 
secure for the prosecution the presumed benefit of a 
conviction of Sterba, while avoiding any presumably 
unnecessary and bothersome little entanglements with 
whatever lingering facts might impinge the credibility of 
her featured witness….[T]his plan was hatched with the 
notion that it would succeed, undetected and unimpaired. 
In this instance, success means jail for Sterba and a 
readily repeatable template for renewal in future 
occasions. The conception and implementation of this 
plan was intentional and calculated to deprive the defense 
of its right of confrontation. It almost succeeded. 

 
Id. (emphasis in original). 

 The plan failed because it was “discovered serendipitously” prior to the charge 

conference before the jury began its deliberations, i.e. after all testimony and 

evidence had been taken and concluded. Id. at 1335, 1342-43. As a result, the defense 

moved for a mistrial which the court granted. Id. at 1338. Thereafter, the defense 

moved to dismiss the indictment on double jeopardy grounds. Id. In granting the 

defendant’s motion to dismiss, the court addressed the fact that the covert behavior 

of the prosecutor made this case different than the typical case where Oregon v. 

Kennedy is usually applied: 

The analytical problem is that the prosecutor's intent was 
to “get away with it” and remain unencumbered in her 
efforts. This differs from Kennedy -type cases, in which 
the prosecutor acts contrary to a rule, order, or the like but 
in a manner certain to be conspicuous—often in an open, 
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notorious effort to influence the jury. The typical case 
includes no attempt by the prosecutor to achieve an ill-
gotten verdict by furtive means. 
 

Id. at 1341-42. Nevertheless, the court found the conduct at issue warranted 

dismissal for a double jeopardy violation pursuant to Oregon v. Kennedy: 

As a result of the prosecutorial plan in this case, the United 
States required the defense to present its case, forced the 
defendant to make his constitutional election whether to 
testify, secured the right to cross-examine the defendant 
under oath, and otherwise leveraged the defendant into the 
position of revealing his strategy, his theories, his 
evidence, and his cross-examination. All the while, the 
prosecutor harbored a secret. Viewed one way, the secret 
was that she had withheld so-called Giglio and other 
information that, if ever known to the defense, might 
discredit her featured witness. Viewed differently, the 
secret was that the prosecutor at any time could prompt a 
defense motion for a mistrial (and thereby accrue another 
chance at conviction) by revealing to the defense the truth 
about “Gracie Greggs.” In either event, the trial was not 
conducted on equal footing because the prosecutor had the 
force of a lie at her disposal….By a course of intentional 
misconduct, discovered serendipitously by the defense 
during trial, the prosecution goaded the defense into 
moving for a mistrial. The defendant's fifth amendment 
immunity from double jeopardy precludes another trial 
and, therefore, requires the dismissal of the indictment. 

 
 
Id. at 1342-43. 

Admittedly, this Court has applied Oregon v. Kennedy in a somewhat limited 

fashion. See Gore v. State, 784 So.2d 418 (Fla. 2001). Indeed, it was a reliance upon 

Gore that led the trial court to deny Petitioner relief here. However, as set forth 
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below, Gore is distinguishable and to apply Oregon v. Kennedy in such a limited 

fashion would cause perverse and unjust results like what happened in this case. 

In denying Petitioner’s double jeopardy claim, the trial court stated: 

The Florida Supreme Court has declined to extend 
Kennedy to bar retrial where prosecutorial misconduct 
resulted in the overturning of a conviction and sentence on 
appeal. Gore v. State, 784 So. 2d 418, 426-27 (Fla. 2001). 
In Gore, the defendant, relying on Kennedy, argued “the 
State’s actions during cross-examination of Gore and 
closing argument were so egregious that [the Florida 
Supreme Court] should find that the Double Jeopardy 
Clause of both the United States and Florida Constitutions 
prevented the State from retrying him.” Id. However, the 
Florida Supreme Court held Gore's reliance on Kennedy 
was misplaced, finding the limited Kennedy exception did 
not apply despite the actions of the prosecutors in the first 
trial because Gore did not successfully move for a mistrial 
but instead had his convictions overturned on appeal. Id. 
at 427. Accordingly, pursuant to Gore, Defendant’s 
argument fails as a matter of law as he did not successfully 
move for a mistrial and his convictions were overturned 
via postconviction proceedings. 

 

See Appendix A (Trial Court Order) at 2-3. 

While this Court ultimately denied the double jeopardy claim in Gore, the 

prosecutorial misconduct was apparent at the time of trial and did not rise to the level 

of constitutional violations of the defendant’s rights. More specifically, in Gore, the 

prosecutorial conduct at issue involved improper questions and comments by the 

prosecutor during his cross-examination and during closing argument. Id. at 426-27; 

see also Gore v. State, 719 So2d. 1197, 1202 (Fla. 1998). By contrast, in the present 
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case, Petitioner spent forty-two years in solitary confinement based on Brady and 

Giglio violations by the State that were not revealed until years later. At no point 

during the trial were they apparent or could they have been discovered.1 

Furthermore, the suppression of this evidence was intentional on the part of 

the State: 

The postconviction court found that the State knew that 
Hearn's testimony that he would be getting a life sentence 
was false, and such finding is supported by competent, 
substantial evidence. The false testimony in this case 
concerned the true nature of Hearn's deal with the State, 
which the prosecutors failed to correct. 

 
Dougan, 202 So.3d at 381-82. The prosecutor also admitted that “I state with 

absolute certainty that without the testimony of William Hearn the State could not 

have achieved the results that were achieved in the trial[.]” Id. at 382. This, of course, 

is readily obvious since “[o]ther than Hearn’s testimony, there was no eyewitness 

account of what happened on the night of the victim’s death” and none of the 

codefendants implicated Dougan in the killing. Id. These, along with other facts, led 

this Court to conclude that the record here “supports the prosecutors’ assertions 

about the importance of Hearns to the State’s case.” Id. 

                                                 
1 Of course, since the conduct of the State was not apparent at trial, there was 
nothing that Petitioner could have raised on his direct appeal to address this issue. 
Accordingly, this case is further distinguished from Gore where the open actions of 
the State during the trial were able to be remedied on direct appeal. 
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That Petitioner did not move for a mistrial under these facts should not 

foreclose his double jeopardy claim. How could have he done so based upon 

evidence so insidiously suppressed by the State calculated to avoid an acquittal and 

secure his conviction? Limiting Kennedy solely to mistrials where the State’s 

conduct is apparent at the time of trial is irrational and unjust. Otherwise, courts 

would be rewarding prosecutors for their cleverness in keeping misconduct and its 

motivation hidden from the defendant during the trial, fearful that the defendant 

could be acquitted without the misconduct. In such instances, a prosecutor fearing a 

possible acquittal would avoid the double jeopardy bar only if he engages in 

misconduct of sufficient visibility to provoke a successful mistrial motion, but not if 

he engages in misconduct of which the defendant is unaware until after conviction.  

For example, had the defense lawyer in Sterba not “serendipitously” 

discovered the government’s treachery, would the government’s actions not be any 

less egregious? Of course not. Therefore, if Petitioner’s trial counsel likewise 

stumbled upon the State’s scheme in this case shortly before the charge conference, 

relief would be compelled pursuant to Sterba. Yet, the trial court’s narrow 

application of Oregon v. Kennedy would mean that individuals like Petitioner who 

do not discover the State’s intentional concealment until time after trial and are 

forced to remain on death row for over forty years are not entitled to relief. Such a 

result cannot be what the Supreme Court intended in Oregon v. Kennedy nor what 



13 
 

our founding fathers intended when the Fifth Amendment’s double jeopardy clause 

was written. Accordingly, the instant petition should be granted with instructions to 

the trial court to dismiss the indictment against Petitioner because to proceed against 

him again here would violate the double jeopardy protections of the Fifth 

Amendment to the United States Constitution. 

B. The Florida Constitution’s Prohibition on Double Jeopardy 

Petitioner also claimed below that his retrial would violate the double 

jeopardy clause of the Florida Constitution. However, the trial court’s order did not 

address Dougan’s claim under the Florida Constitution. Should this Court be 

unwilling to grant relief under the federal constitution, then it should find that the 

Florida Constitution affords broader protections and that Petitioner’s retrial should 

be barred by the double jeopardy clause of the Florida Constitution. 

Article I, section 9 of the Florida Constitution provides: 

 [n]o person shall be deprived of life, liberty or property 
without due process of law, or be twice put into jeopardy 
for the same offense, or be compelled in any criminal 
matter to be a witness against oneself. 
 

Art. I, § 9, Fla. Const. 

 Furthermore, “state courts are absolutely free to interpret state constitutional 

provisions to accord greater protection to individual rights than do similar provisions 

of the United States Constitution.”  Arizona v. Evans, 514 U.S. 1, 8 (1995).  

Previously, this Court has ruled the scope of the Double Jeopardy clause to be the 
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same under both the United States and Florida Constitutions.  Trotter v. State, 825 

So.2d 362, 365 (Fla. 2002).  

Trotter, however, involved using a multiplier at a resentencing hearing that 

was previously not used at the original sentencing. Id. It did not involve a claim of 

error of the constitutional magnitude that is present in this case. Also, this Court’s 

decision in Trotter relied upon its prior decision in Carawan v. State, 515 So.2d 161, 

164 (Fla.1987), superseded on other grounds by § 775.021(4), Fla. Stat. (2001), for 

the proposition that Florida double jeopardy clause should be given the same scope 

as the federal clause. Trotter, 825 So.2d at 365. Yet, “Carawan was not decided on 

an interpretation of the Florida Constitution, but rather on the basis of the Florida 

Supreme's Court's statutory construction of sections 775.021(1) and (4), Florida 

Statutes (1985).” Wilkins v. State, 543 So.2d 800, 802 (Fla. 3d DCA 1989). In its 

analysis the Court employed the “rule of lenity” and this analysis was later 

repudiated by the legislature. Id.  

Notably, article I, section 12, of the Florida Constitution explicitly states 

“[t]his right shall be construed in conformity with the 4th Amendment to the United 

States Constitution, as interpreted by the United States Supreme Court.” Art. I, § 12, 

Fla. Const. Likewise, article I, section 17 of the Florida Constitution explicitly states 

“[t]he prohibition against cruel or unusual punishment, shall be construed in 

conformity with decisions of the United States Supreme Court which interpret the 
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prohibition against cruel and unusual punishment provided in the 8th Amendment to 

the United States Constitution.” Art. I, § 17, Fla. Const. See also Commentary to 

1998 Amendment to Art. I, § 17 (“[T]he amendment adds a second instance wherein 

the citizens have directed our courts to construe state constitutional provisions in 

accord with the United States Supreme Court based upon parallel federal statements. 

See, Article I, § 12”). 

 By contrast, article I, section 9’s prohibition on double jeopardy contains no 

such explicit conformity provision. Notably, article I, section 9 was also amended in 

1998, the same year that the conformity language was added to article I, section 17, 

yet no such conformity language found its way into article I, section 9. Accordingly, 

Florida’s constitutional provision regarding double jeopardy, by the absence of such 

language (“expressio unius est exclusio alterius”) appears to allow for broader 

protections than the United States Constitution and is not limited to the construction 

of the federal double jeopardy clause given by the United States Supreme Court. 

That being the case, this Court should follow the lead of courts from other 

states that have found violations of their respective state constitutional double 

jeopardy provisions under similar circumstances. For example, the Supreme Court 

of Pennsylvania held that where the state “knowingly denied the existence of the 

agreement which existed with its chief witness whereby the witness received 

favorable sentencing treatment in exchange for his testimony against appellant” 
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leading to a Brady violation because it was not disclosed until long after trial, 

constituted prosecutorial misconduct violating the double jeopardy clause of the 

Pennsylvania Constitution. Commonwealth v. Smith, 532 Pa. 177, 181-83 (1992). As 

such, retrial is barred “when the conduct of the prosecutor is intentionally undertaken 

to prejudice the defendant to the point of the denial of a fair trial.” Id. at 186.   

Likewise, the “[Arizona] [S]upreme [C]ourt has drawn distinctions ‘between 

simple prosecutorial error, such as an isolated misstatement or loss of temper, and 

misconduct that is so egregious that it raises concerns over the integrity and 

fundamental fairness of the trial itself.’” Milke v. Mroz, 236 Ariz. 276, 284, 339 P.2d 

659 (2014) (quoting State v. Minnitt, 203 Ariz. 431, 438–39, 55 P.3d 774, 781–82 

(2002)). In Milke, the court found that where there were significant Brady/Giglio 

violations that raised “grave questions concerning the integrity of the criminal justice 

system, and come within the type of governmental abuse at which the double 

jeopardy clause was aimed,” that the double jeopardy clause of the Arizona 

Constitution barred retrial of the defendant on the charges of first-degree murder, 

conspiracy to commit first-degree murder, and kidnapping.  Id.   

Put simply, the State cannot intentionally hide evidence of a deal with its key 

witness for years thereby securing a conviction that put an individual on death row 

for over forty years and then be permitted to retry that individual. Such willful 

concealment undermines the integrity of our system and should, as in Smith and 
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Milke, be found to violate our state’s constitutional provision against double 

jeopardy. See also State v. Kennedy 666 P.2d 1316, 295 Or. 260 (1983); State v. 

Breit, 930 P.2d 792, 122 N.M. 655 (1996); State v. Rogan, 984 P.2d 1231, 91 Hawaii 

405 (1999) (all adopting broader double jeopardy tests under their respective state 

constitutions under which Dougan would be entitled to relief here).  Accordingly, 

this Court should grant the instant petition.  

IV. Conclusion 

Based on the foregoing, the Petition for Writ of Prohibition should be 

granted. 
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      Respectfully submitted, 
 
 
 
               /s/ Bryan E. DeMaggio    
      Wm. J. Sheppard, Esquire 
      Florida Bar No.: 109154 
      Elizabeth L. White, Esquire 
      Florida Bar No.: 314560 
      Matthew R. Kachergus, Esquire 
      Florida Bar No.: 503282 
      Bryan E. DeMaggio, Esquire 
      Florida Bar No.: 055712 
      Jesse B. Wilkison, Esquire 
      Florida Bar No.:  124518 
      Camille E. Sheppard, Esquire 
      Florida Bar No.: 124518 
      Sheppard, White, Kachergus & DeMaggio, P.A. 
      215 Washington Street 
      Jacksonville, Florida 32202 
      Telephone: (904) 356-9661 
      Facsimile: (904) 356-9667 
      Email: sheplaw@sheppardwhite.com  
      COUNSEL FOR PETITIONER 
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APPENDIX A



IN THE CIRCUIT COURT, FOURTH
JUDICIAL CIRCUIT, IN AND FOR
DUVAL COUNTY, FLORIDA

CASE NO.: 16-1974-CF-04139-AXXX-MA

DIVISION: CR-C

STATE OF FLORIDA

v.

JACOB JOHN DOUGAN,
Defendant.

ORDER DENYING DEFENDANT DOUGAN'S FIRST MOTION TO DISMISS

This matter comes before the Court on "Defendant Dougan's First Motion to

Dismiss," filed by and through counsel on November 17, 2017. Having held a hearing on

the matter on December 1, 2017 and having considered the written arguments of the

parties, the Court finds as follows:

In 1975, following a jury trial, Defendant was convicted of First Degree Murder

and sentenced to death. Following multiple sentencing proceedings due to successful

appeals by Defendant, the Court again sentenced Defendant to death. Defendant again

challenged his conviction and sentence via a Motion for Postconviction Relief pursuant to

Florida Rule of Criminal Procedure 3.850. Ultimately, the Court granted Defendant's

Rule 3.850 Motion and ordered a new guilt-phase trial based on the false testimony of a

key witness knowingly presented by the State and the conflict of interests of his trial

counsel. In a Mandate issued on October 20, 2016, the Florida Supreme Court affirmed

the Court's granting of Defendant's Rule 3.850 Motion. The instant case is now before

the Court in a pre-trial posture.

DARLENE s. MIZE



In the instant Motion, Defendant argues his case should be dismissed for three

reasons: (1) to proceed would subject Defendant to double jeopardy; (2) it would violate

Defendant's due process rights to retry Defendant forty-two years after the State allowed

a witness to lie to the Court; and (3) it is cruel and unusual punishment to keep Defendant

in solitary confinement for forty-two years based on a witness' lie and the State's cover-

up of that lie.

Double Jeopardy

Defendant claims a retrial in the instant case would result in double jeopardy

because the State's misconduct at the original trial was intended to prevent an acquittal

and prejudiced Defendant to the point he did not receive a fair trial. In support of this

argument, Defendant cites to Oregon v. Kennedy,' which held double jeopardy principles

barred retrial of a defendant where the prosecutor's conduct was intended to provoke the

defendant into moving for a mistrial. While acknowledging Florida courts have held

double jeopardy does not bar retrial when a defendant is able to successfully set aside a

conviction due to prosecutorial misconduct, Defendant seeks to extend the reasoning in

Kennedy to the instant case and circumstances.

The United States Supreme Court in Kennedy held, "[o]nly where the

governmental conduct in question is intended to 'goad' the defendant into moving for a

mistrial may a defendant raise the bar of double jeopardy to a second trial after having

succeeded in aborting the first on his own motion." Kennedy, 456 U.S. at 676. The

Florida Supreme Court has declined to extend Kennedy to bar retrial where prosecutorial

misconduct resulted in the overturning of a conviction and sentence on appeal. Gore v.

State, 784 So. 2d 418, 426-27 (Fla. 2001). In Gore, the defendant, relying on Kennedy,

¹ Oregon v. Kennedy, 456 U.S. 667 (1982).
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argued "the State's actions during cross-examination of Gore and closing argument were

so egregious that [the Florida Supreme Court] should find that the Double Jeopardy

Clause of both the United States and Florida Constitutions prevented the State from

retrying him." Id. However, the Florida Supreme Court held Gore's reliance on

Kennedy was misplaced, finding the limited Kennedy exception did not apply despite the

actions of the prosecutors in the first trial because Gore did not successfully move for a

mistrial but instead had his convictions overturned on appeal. Il at 427. Accordingly,

pursuant to Gore, Defendant's argument fails as a matter of law as he did not successfully

move for a mistrial and his convictions were overturned via postconviction proceedings.

Due Process Violation

Defendant alleges retrying him forty-two years after the State knowingly allowed

a witness to lie and did nothing to correct the error is fundamentally unfair and a violation

of his due process rights. The Court finds Defendant's due process rights have not been

violated, because Defendant has been afforded the opportunity to litigate the issue of the

State's misconduct and, in fact, was meritorious on this issue, which resulted in a new

trial. Accordingly, Defendant has not been denied the due process of law, as it was this

process that allowed Defendant to set aside his conviction and sentence based on this

issue.

Cruel and Unusual Punishment

Defendant contends it is cruel and unusual punishment to imprison him to solitary

confinement for forty-two years based on a witness' lie and the State's cover-up of that

lie. As Defendant's sentence has been set aside in the instant case, the Court finds any

claim of his prior conditions to be moot and not a legal basis to dismiss the instant case.

3



Moreover, a prolonged stay on death row does not constitute cruel and unusual

punishment, especially where the delay is due to prolonged appellate or postconviction

proceedings. Carroll v. State, 114 So. 3d 883, 889 (Fla. 2013).

Accordingly, based on the above analysis it is:

ORDERED that "Defendant Dougan's First Motion to Dismiss," filed on

November 17, 2017, is DENIED.

DONE in Jacksonville, Duval County, Flori on , 2018.

ANGE A COX
Circuit Judge

Copies to:

Office of the State Attorney
c/o Bernie De La Rionda, Esq.
Stephen Siegal, Esq.

Wm. J. Sheppard, Esq.
Sheppard, White, Kachergus & DeMaggio, P.A.
215 Washington Street
Jacksonville, FL 32202

Thomas Garland, Esq.
Office of Criminal Conflict and Civil Regional Counsel
1 West Adams Street, Suite 200
Jacksonville, FL 32202

CERTIFICATE OF SERVICE

I do certify that a copy hereof has been furnished to Defendant by United States

mail on Ú£�060r , 2018.

Deputy Clerk

Case No.: 16-1974-CF-04139-AXXX-MA "2"**
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