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INTRODUCTION

Petitioner, Town of Lauderdale-By-The-Sea, a Florida municipality
(“Town”), hereby files its brief on jurisdiction and urges the Court to accept review
on the basis that the decision below (set forth in Appendix A) expressly and
directly conflicts with prior precedents of this Court and other district courts of
appeal on the same issue of law — specifically, the duration of a lis pendens’

preclusive effect.! Art. V, Sec. 3(b)(3), Fla. Const.; Fla. R. App. P. 9.030(a)(2)(iv).
STATEMENT OF THE CASE AND FACTS

On November 26, 2007, a non-party bank recorded a lis pendens on certain
property as part of a foreclosure lawsuit against a homeowner, also not a party in
this case. App. 2. On September 22, 2008, the bank obtained a final judgment of
foreclosure. The judicial sale did not occur, however, until more than four years
later on September 27, 2012. Id. In the interim — specifically, from July 13, 2009
through October 27, 2011 — the Town recorded seven liens on the subject property
related to various code violations occurring after the entry of the final judgment.
The bank, in turn, sold the property to respondent, James Ober (“Ober’), sometime

after September 27, 2012. 1d.

The Fourth District Court of Appeal’s decision was withdrawn on rehearing,
after initially ruling unanimously in favor of the Town on the same legal
issue. Ober v. Town of Lauderdale-By-The-Sea, 2016 WL 4468134 (Fla. 4th
DCA Aug. 24, 2016), vacated, --- So. 3d ---, 2017 WL 361127 (Fla. 4th
DCA Jan. 25, 2017). Thereafter, the Fourth District certified a question of
great public importance, and the Town has invoked the Court’s jurisdiction
pursuant to that independent basis as well.
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Ober sued the Town to quiet title, attempting to invalidate the code
enforcement liens against his property. Id. The Town counterclaimed to foreclose
the liens. The trial court granted the Town’s motion, denied Ober’s motion, and
entered a final judgment of foreclosure on the seven liens recorded prior to the
judicial sale, as well as on three liens imposed after the sale of the property. Id. at
2-3. Ober did not contest the three liens that were imposed on the property after
the judicial sale. Id. at 3.

The Fourth District’s reasoning on rehearing turned, in part, on its
interpretation of section 48.23(1)(d), Florida Statutes. Id. The operative language
of that statute reads:

[T]he recording of ... notice of lis pendens ... constitutes a bar to the

enforcement against the property described in the notice of all
interests and liens ... unrecorded at the time of recording the notice
unless the holder of any such unrecorded interest or lien intervenes in
such proceedings within 30 days after the recording of the notice. If
the holder of any such unrecorded interest or lien does not intervene in
the proceedings and if such proceedings are prosecuted to a judicial
sale of the property described in the notice, the property shall be
forever discharged from all such unrecorded interests and liens.

Id. (quoting § 48.23(1)(d), Fla. Stat.). It was undisputed below that the Town’s
liens simply did not exist until 10 months after the final judgment in the
foreclosure judgment was entered, and considerably longer than that after the 30-
day statutory deadline for intervention in the foreclosure action had expired. Id. at
2.

The Fourth District’s reasoning also turned, in substantial part, on

representations made by amici curiae from the banking, real estate and business
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sectors in Florida. Id. Conspicuously, in granting rehearing and changing course,
the Fourth District did not rely on any argument advanced by Ober, but rather
focused entirely on the new arguments advocated by the amici, who appeared in
the litigation for the first time on rehearing. 1d. at 3-4. In fact, the Fourth District
noted that it was “*entitled to consider the practical construction which has in fact
been adopted by the industry’ when dealing with a statutory interpretation issue.”
Id. at 4 (quoting Hancock Advert., Inc. v. Dep’t of Transp., 549 So. 2d 1086, 1089
(Fla. 3d DCA 1989). The opinion, however, does not disclose that any of the
information pertaining to those industry standards or industry “practical
constructions” of the statute was established through record evidence that the
Town was permitted to factually rebut or even address.

Eventually, the Fourth District acknowledged that the result in this appeal
arose from the “practical problem in this case” of “the long lag time between the
foreclosure judgment and the foreclosure sale.” App. 4. The Fourth District
concluded that “[r]esolution of the competing interests — of the Town, the lending
and title insurance industries, property owners, and buyers at foreclosure sales — is

in the province of the legislature.” 1d.
SUMMARY OF ARGUMENT
The Fourth District’s decision that the preclusive effect of a lis pendens

continues beyond the entry of a final judgment of foreclosure and continues to the

date of the judicial sale expressly and directly conflicts with multiple decisions of
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this Court and the other district courts of appeal holding that the effect of a lis
pendens terminates upon entry of the final judgment.

Additionally, the Fourth District essentially announced a new rule of law
factoring in the concerns of various industry amici who made assertions about
standard practices in their respective industries, even though those amici appeared
for the time in the proceedings at the appellate rehearing stage. As such, neither
the trial court nor the Fourth District had any record before it as to purported
industry standards, nor was the Town afforded an opportunity to rebut (from an
evidentiary perspective) these purported standards. Lacking an evidentiary record
as to these industry standards, the Fourth District should not have distinguished
decades of existing precedents limiting the preclusive effect of a lis pendens, nor
should the court have based its decision on arguments advanced by amici that

lacked standing.

ARGUMENT

l. THE DECISION BELOW EXPRESSLY AND DIRECTLY
CONFLICTS WITH PRIOR PRECEDENTS OF THIS COURT
AND OTHER DISTRICT COURTS OF APPEAL REGARDING
THE PRECLUSIVE EFFECT OF A LIS PENDENS.

In Peninsular Naval Stores Co. v. Cox, 49 So. 191 (1909), where the Florida
Supreme Court considered the effect of a lis pendens in a foreclosure action, the
Court stated of the then-statute:

The statute does not define the effect of a lis pendens notice when it
has been filed and recorded. The effect of such a notice we are left to
discover from the general law on the subject. Where such a notice is
filed and record, the suit operates as lis pendens, and its effect is to

4
WEISS SEROTA HELFMAN COLE & BIERMAN



put everyone on notice of the suit, and a purchaser of the property
involved or of any interest therein of the parties defendant in the suit
does so at his peril. He takes the risk of the result of the suit and is
concluded by the judgment or decree therein, and it is not necessary
that such a purchaser should be made a party thereto.

Id. at 194 (emphasis added). This holding is consistent with the language in
section 48.23(1)(a), Florida Statutes, which states that “[a]n action in any of the
state or federal courts in this state operates as a lis pendens ... only if a notice of
lis pendens is recorded.” § 48.23(1)(a), Fla. Stat. (emphasis added).

Multiple Florida courts have reached the same conclusion that the effect of a
lis pendens is concurrent with the pendency of the action and terminates upon the
entry of final judgment or decree in the underlying action. See Medical Facilities
Dev. v. Little Arch Creek, 675 So. 2d 915, 917 (Fla. 1996) (holding the term “lis
pendens” literally implies a pending suit; it is defined as the jurisdiction, power, or
control which courts acquire over property involved in a pending suit); De Pass v.
Chitty, 105 So. 148, 149 (Fla. 1925) (“The term °‘lis pendens’ literally implies a
pending suit. The doctrine of lis pendens is defined as the jurisdiction, power, or
control which courts acquire over property involved in a suit pending the
continuance of the action and until final judgment therein.”) (emphasis added);
Hotel Eur., Inc. v. Aouate, 766 So. 2d 1149, 1151 (Fla. 3d DCA 2000) (“Because a
Final Judgment has been entered, the instant case is no longer pending and thus
the Notice of Lis Pendens is no longer valid.”) (emphasis added); Marchand v. De
Soto Morg. Co., 149 So. 2d 347, 359 (Fla. 2d DCA 1962) (holding in mortgage
foreclosure action that a “Lis pendens does not affect property not embraced within
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the description of the pleadings and neither does it extend beyond the prayer for
relief.”) (emphasis added); see also J.B.J. Inv. of S. Florida v. Maslanka, 163 So.
3d 726, 728 (Fla. 5th DCA 2015) (“The term °‘lis pendens’ is defined as the
jurisdiction, power, or control that courts acquire over property involved in a
pending suit. ... [A] recorded lis pendens acts to warn future purchasers or
encumbrancers that a suit is pending that could affect title in a given piece of
property. ... This is because ‘[o]ne who purchases property subject to a lis pendens
‘is bound by the judgment or decree rendered against the party from whom he
makes the purchases as much so as though he had been a party to the judgment or
decree himself.””) (emphasis added; citations omitted); Whitburn, LLC v. Wells
Fargo Bank, N.A., 190 So. 3d 1087, 1090-91 (Fla. 2d DCA 2015) (same holding);
U.S. Nat. Ass’n v. Bevans, 138 So. 3d 1185, 1189 (Fla. 3d DCA 2014) (“A lis
pendens ‘serves as constructive notice of the claims asserted against the property in
the pending litigation” with respect ‘to one acquiring an interest in the property
after the lis pendens is filed.” ... *One who purchases property subject to a lis
pendens “is bound by the judgment or decree rendered against the party from
whom he makes the purchases as much so as though he had been a party to the
judgment or decree himself.”) (emphasis added; citations omitted); Taylor v.
Steckel, 944 So. 2d 494, 497 (Fla. 3d DCA 2006) (“The purpose of a notice of lis
pendens is to notify third parties that an action regarding specified property has
been filed and ‘that whoever subsequently acquires an interest in the property will

stand in the same position as the current owner/vendor, and take the property
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subject to whatever valid judgment may be rendered in the litigation.”) (emphasis
added).

“In judicial proceedings to foreclose a mortgage, the decree adjudging the
equities and directing a sale of the property on default of payment is the final
decree in the cause.” Symon-Ryals Group, Inc. v. Citizens & Southern Mort. Co.,
334 So. 2d 144, 145 (Fla. 1st DCA 1976) (quoting Florida Fertilizer Mfg. Co. v.
Hodge, 60 So. 127 (Fla. 1912)). “Orders confirming sales made under a
foreclosure decree are merely steps taken in the enforcement of the final decree.”
Id. (emphasis added).

The Fourth District’s interpretation of section 48.23(1)(d) to allow the lis
pendens below to continue to have preclusive effect beyond the pendency of the
foreclosure action and entry of final judgment expressly and directly conflicts with

all of the foregoing precedents.?

The deleterious effect of the Fourth District’s ruling is only exacerbated by
the fact that, under the plain language of the statute, the Town could not
possibly have intervened in the ongoing foreclosure action within the
statutory 30-day deadline in section 48.23(1)(d) because its liens simply did
not exist until almost a year after the foreclosure action had already been
concluded. As such, the Town had no point of entry in the proceedings.
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II. THE COURT SHOULD EXERCISE ITS JURISDICTION HERE
AND REVIEW THE DECISION BECAUSE THE FOURTH
DISTRICT HAS ANNOUNCED A NEW RULE OF LAW
BASED ON THE REPRESENTATIONS OF AMICI AND
WITHOUT AN EVIDENTIARY RECORD TO SUPPORT
THOSE ASSERTIONS.

The Fourth District’s decision on rehearing is notable in its reliance on
arguments advanced wholly by amici for the first time on rehearing. Clearly, the
Fourth District was impressed by the protestations of impending doom that
originated, not with Ober, but from representatives of the banking, real estate and
business sectors in Florida, who chose not to participate in the trial court
proceedings or even during the appeal, until after the Fourth District first ruled in
favor of the Town.®> App. 3-4. However, these arguments concerning how
“foreclosure suits operate in the real world” (App. 3) or the *“common
understanding of the operation of the lis pendens statute” (App. 4) are references to
supposed industry standards that could not possibly have been established through

an evidentiary predicate. Ober did not raise these arguments, and none of the

This act of relying on arguments advanced for the first time on rehearing,
and then not even by a party, but rather amici, expressly and directly
conflicts with numerous precedents precluding consideration of such
arguments. See, e.g., Acton v. Ft. Lauderdale Hosp., 418 So. 2d 1099, 1101
(Fla. 1st DCA 1982), approved, 440 So. 2d 1282 (Fla. 1983) (“Amici do not
have standing to raise issues unavailable to the parties nor may they inject
issues not raised by the parties.”); Marriott Int’l, Inc. v. Perez-Melendez, 855
So. 2d 624, 632 (Fla. 5th DCA 2003) (the purpose of rehearing “is not to
bring to the court’s attention an issue that was not properly raised in the trial
court,” declining on rehearing to consider unpreserved issue it would not
have considered after submission of the briefs and oral argument).
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entities advancing these arguments on rehearing participated in the trial court
proceedings or even in the original appellate proceedings. The Town was
precluded from calling its own experts to challenge these “industry assumptions”
advanced by the amici.

Respectfully, a new rule of law having such broad implications for local
governments should not be announced in the absence on an appropriate factual
record or based solely on the self-serving “assurances” of amici (and only amici).
The one legal foundation cited by the Fourth District in support of its reliance on
amici’s arguments was the form foreclosure judgment set forth in Form 1.996 of
the Florida Rules of Civil Procedure. App. 4. While that form references the
“certificate of sale” and indicates that “all persons claiming under or against
defendant(s) since the filing of the notice of lis pendens shall be foreclosed” by the
filing of the certificate, it is nonetheless a form foreclosure judgment. It is to be
used to conclude the pending litigation as to which the lis pendens has been filed,
by which point those “persons claiming under or against” the defendant would
have had the opportunity to intervene pursuant to section 48.23(1)(d). The Town
never had such an opportunity, and the sample judgment does not address or even
contemplate the circumstances surrounding liens that arise entirely after the

foreclosure judgment has been entered.
CONCLUSION

The Town respectfully suggests that the adage, “Bad facts make bad law,” is

wholly on display here. Confronted on rehearing by an assault of amici concerns
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and extensive representations as to how the banking and real estate industries
function “in the real world,” the Fourth District reversed course entirely and shifted
the burden to local government to do the impossible — intervene in ongoing
proceedings without having had standing to do so. In doing so, the court gave rise
to express and direct conflict at multiple levels of its analytical process. The Court
should exercise its discretion and accept jurisdiction to review the decision below

and resolve the conflicts created.

Respectfully submitted,

Edward G. Guedes, Esq.

Florida Bar No. 768103

Prim. E-Mail: eguedes@wsh-law.com
Sec. E-Mail: szavala@wsh-law.com
Laura K. Wendell, Esq.

Florida Bar No. 53007

Primary: Iwendell@wsh-law.com
Secondary: Imartinez@wsh-law.com
Susan L. Trevarthen, Esq.

Florida Bar No. 906281

Primary: strevarthen@wsh-law.com
Secondary: nsalgado@wsh-law.com
WEISS SEROTA HELFMAN
COLE & BIERMAN, P.L.

2525 Ponce de Leon Blvd., Ste. 700
Coral Gables, Florida 33134
Telephone: (305) 854-0800
Facsimile: (305) 854-2323

Counsel for Petitioner, Town of
Lauderdale-By-The-Sea

By: /s/ Edward G. Guedes
Edward G. Guedes
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CERTIFICATE OF SERVICE
| certify that a copy of this petitioner’s brief on jurisdiction was served by E-

Portal and E-mail this 1st day of May, 2017, on Manuel Farach, Esq.
(mfarach@mcglinchey.com, cfeld@mcglinchey.com, nalicea@mcglinchey.com),
McGlinchey Stafford, PLLC, Counsel for Respondent, 1 E. Broward Blvd. Suite

1400, Fort Lauderdale, FL 33301-1834.

/s/ Edward G. Guedes
Edward G. Guedes

CERTIFICATE OF COMPLIANCE

I hereby certify that this brief was prepared in Times New Roman, 14-point
font, in compliance with Rule 9.210(a)(2) of the Florida Rules of Appellate

Procedure.

/s/ Edward G. Guedes
Edward G. Guedes
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