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PETITION FOR WRIT OF MANDAMUS 
 
 Petitioner, the Judicial Nominating Commission for the Eleventh Judicial 

Circuit for Miami-Dade County, Florida, respectfully petitions this Court for a writ 

of mandamus directing the Secretary of State to expunge subsections 3(1)-(3) as 

unconstitutional provisions within House Bill 113, 2006 Leg. Sess. (Fla. 2006) 

(“HB 113”), from the official records of the State.  Those subsections purport to 

deprive the Governor of his authority and obligation under the Florida Constitution 

to appoint circuit and county judges when there is a vacancy in judicial office and 

purport to alter the Florida Constitution’s definition of vacancy in office.  

Petitioner further requests that this Court direct the Secretary of State and the 

employees in her department not to accept any qualifying papers submitted by any 
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candidate for judicial election under those unconstitutional provisions.  Because 

the qualifying period under subsections 3(1)-(3) of HB 113 commences on July 17, 

2006, Petitioner respectfully is also filing an accompanying motion to expedite the 

resolution of this case. 

I.  JURISDICTION AND QUESTION PRESENTED 

This Court has original jurisdiction to issue a writ of mandamus pursuant to 

Article V, Section 3(b)(8), of the Florida Constitution, and Rule 9.030(a)(3) of the 

Florida Rules of Appellate Procedure.  The writ of mandamus is a proper remedy 

because this Petition involves pure questions of constitutional law and the 

functions of government will be adversely affected unless an immediate 

determination is made by this Court.  See Allen v. Butterworth, 756 So. 2d 52, 54 

(Fla. 2000) (“This Court has previously addressed the constitutionality of 

legislative acts through its mandamus authority…[M]andamus is the appropriate 

vehicle for addressing claims of unconstitutionality ‘where functions of 

government will be adversely affected without an immediate determination.’”); 

Chiles v. Phelps, 714 So. 2d 453, 455 (Fla. 1998) (mandamus and quo warranto 

appropriate where the Governor sought mandamus challenging the Legislature’s 

override of vetoes and members of the public sought quo warranto to enforce their 

public right to have the Legislature act in a constitutional manner); Chiles v. 

Milligan, 659 So. 2d 1055, 1056 (Fla. 1995) (citing Article V, section (3)(b)(8), in 
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exercising original jurisdiction where Governor sought mandamus to compel 

Secretary of State to expunge unconstitutional proviso from official records); 

Moreau v. Lewis, 648 So. 2d 124, 126 (Fla. 1995) (“We exercise our discretion 

[issuance of mandamus] in this case because we believe that an immediate 

determination is necessary to protect governmental functions.”); Hoy v. Firestone, 

453 So. 2d 814, 815 (Fla. 1984) (recognizing jurisdiction under Article V, section 

3(b)(8), to consider petition for writ of mandamus directing the Secretary of State 

to place candidate’s name on the ballot for nonpartisan judicial election); 

Republican State Executive Comm. v. Graham, 388 So. 2d 556, 559 (Fla. 1980) 

(finding that the Court has original jurisdiction to consider petition for mandamus 

when no facts are in question and the issue involves a straightforward question of 

law).  

Because the impending qualifying period in HB 113 is July 17, 2006, and 

due to the uncertainty created for those required to enforce the law and those who 

may subject themselves to a candidacy, the following issues necessitate immediate 

resolution:  1) whether subsections 3(1)-(3) of HB 113 violate the Florida 

Constitution, namely Article V, section 11(b), which authorize and obligate the 

Governor to fill existing circuit and county court vacancies by appointment, and 

Article X, Section 3, which states that a vacancy in office occurs “upon the 

creation of an office;” and 2) whether the Legislature’s enactment of subsections 
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3(1)-(3) of HB 113 in direct contravention of the Governor’s and the Judicial 

Nominating Commission’s authority and obligations under Article V, section 

11(b)-(d), violate the separation of powers provision of Article II, section 3, of the 

Florida Constitution.1   

Functions of local and state government will be adversely affected by 

protracted litigation concerning the constitutionality of these provisions.  

Challenges to HB 113 in circuit court, or delayed resolution in this Court, will 

impede both the judicial nominating committee and electoral processes, as aspiring 

candidates for election will be uncertain as to their ability to proceed in a 

constitutional manner, and judicial nomination commissions will be delayed in 

discharging their constitutional responsibilities to submit nominees to the Governor 

within 30 days of a vacancy in office as required in Article V, section 11(c), of the 

Florida Constitution.  See Republican State Executive Comm., 388 So. 2d at 559 

(Fla. 1980) (“The time constraint imposed by the date of the general election is 

sufficiently critical that we find a mandamus proceeding in this Court to be an 

appropriate remedy.”).  Moreover, the court system would be denied the timely 

                                                 
1  The Judicial Nominating Commission is a constitutional body and part of the 
executive branch entitled to separation of powers protection.  In re Advisory 
Opinion to the Governor, 276 So.2d 25, 29-30 (Fla. 1973); Kanner v. Frumkes, 
353 So.2d 196, 197 (Fla. 3d DCA 1977). 
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filling of critical additional judgeships, depriving the people of timely and 

meaningful access to justice in violation of Article 1, section 21 of the Florida 

Constitution.  See In re Certification of Need for Additional Judges (“In re 

Certification II”), 918 So. 2d 283, 290 (Fla. 2005) (“The fifty-five new judgeships 

funded during the 2005 Legislative Session have also improved Floridians’ access 

to justice.”).   

II.  STATEMENT OF THE CASE AND FACTS 
 

Petitioner is the Judicial Nominating Commission for the Eleventh Judicial 

Circuit. Petitioner has standing to challenge the constitutionality of subsections 

3(1)-(3) of HB 113 as a judicial nominating commission (JNC) that will be 

involved in the process of selecting some of the new judges at issue.  This Court 

has recognized the standing of JNC members in matters pertaining to judicial 

selection as JNCs are an integral part of the Governor's constitutional duties to fill 

vacancies in judicial offices.  See In re Advisory Opinion to the Governor, 600 So. 

2d 460, 462 (Fla. 1992); Judicial Nominating Commission, Ninth Circuit v. 

Graham, 424 So. 2d 10, 11 (Fla. 1982).2    Respondent, Sue Cobb, is the Secretary 

                                                 
2  Members of the general public may also seek quo warranto enforcement of 
their public right to have the legislature exercise its powers in a constitutional 
manner.  Chiles v. Phelps, 714 So.2d at 456-57 (permitting quo warranto challenge 
to legislative override of governor’s vetoes).  Even though the Judicial Nominating 
Commission is a constitutional body, it is comprised of members of the general 
public, and this Court alternatively can issue a writ of quo warranto if it chooses.   
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of State of the State of Florida.  The Secretary of State is a state executive officer 

and custodian of all state records.  See § 20.10, Fla. Stat. (2005). 

Pursuant to Article V, section 9, Florida Constitution, this Court certified to 

the Legislature its findings and recommendations concerning the need for 

additional judges. In re Certification II, 918 So.2d at 283. The Florida Legislature 

implemented this Court's recommendations in part, passing HB 113, an act relating 

to judges, during the 2006 Legislative Session.  A true and correct copy of HB 113 

is attached as Exhibit A.  HB 113 creates new offices for 55 judges, 35 in circuit 

court and 20 in county court, 11 less than the 66 certified by the Court.   

These 55 judges could have been created by the Legislature during the 2005 

Legislative Session, since this Court certified the need for 110 judgeships in 2004.  

See In Re Certification of Need for Additional Judges (“In re Certification I”), 889 

So. 2d 734, 735 (Fla. 2004).  The legislature, however, funded and created only 55 

of the 110 certified positions, and the Governor was only able to appoint those 

initial 55, during 2005.3  This Court again certified the remaining 55 positions in 

2005.  In re Certification II, 918 So. 2d at 284 (“We note that had all the circuit 

and county judgeships that we certified last year been funded, this year we would 

                                                 
3  The Governor also appointed two more circuit judges and two more county 
judges authorized during a special session by the Legislature held in December, 
2005.  In re Certification II, 918 So.2d at 284. 
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only be certifying the need for only an additional eleven judgeships for the circuit 

and county courts.”). 

After being enrolled and signed by the required constitutional officers, the 

Bill was presented to the Governor on May 26, 2006.  The Governor allowed the 

Bill to become law without his signature on June 10, 2006, fifteen days after it was 

presented.   

The Bill created the 55 new offices on July 1, 2006. Section 5, HB 113.  

Section 3 of the Bill provides: 

(1) The Governor may not fill the circuit and county court judicial 
offices created in sections 1 and 2 of this act by appointment, but 
those offices shall be filled by election in the 2006 general election 
pursuant to chapter 105, Florida Statutes.  Candidates for the circuit 
and county court judicial offices created in sections 1 and 2 of this act 
shall qualify as provided in chapter 105, Florida Statutes, except that 
candidates qualifying under this act shall qualify no earlier than noon 
of the 50th day, and no later than noon of the 46th day, before the 
primary election. 
 
(2) The Legislature finds that an emergency does not exist and the 
public business does not require immediate appointment of the circuit 
and county judicial offices created in sections 1 and 2 of this act. 
 
(3) The circuit and county court judicial offices created in sections 1 
and 2 of this act constitute vacancies in office for purposes of 
qualifying for the 2006 general election. 
 
(4) The terms of the circuit and county court judicial offices created in 
sections 1 and 2 of this act shall begin on January 2, 2007. 

 
Pursuant to the qualifying provision of subsection 3(1), candidates for these 

newly created judicial offices would have to qualify from noon Monday, July 17, 
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2006, through noon Friday, July 21, 2006.  Officers resigning to run under section 

99.012(3)(c), Florida Statutes, are required to submit their resignations at least 10 

days prior to the first day of qualifying, or by July 7, 2006.    

III.  NATURE OF RELIEF SOUGHT 
 

The nature of the relief sought by this petition is a writ of mandamus 

directing the Secretary of State to expunge subsections 3(1)-(3) of HB 113 from 

the official records of the State.  Furthermore, to prevent any activity that furthers 

the unconstitutional regime of subsections (1)-(3), Petitioner respectfully requests 

that the Court expeditiously order the Secretary of State not to accept any 

qualifying papers or other documents submitted by candidates seeking judicial 

election under those subsections. 

IV.  ARGUMENT 
 

Subsections 3(1)-(3) of HB 113 are unconstitutional on their face, because 

they violate Article V, section 11(b), and Article X, section 3, of the Florida 

Constitution, which sections require the filling of newly created judicial vacancies 

by gubernatorial appointment. Article V, section 11(b), provides for the 

Governor’s initial appointment of judges to fill all circuit and county court 

vacancies and for subsequent elections to fill such offices for a term beginning 

after the limited appointed term.  Article X, section 3, states that a vacancy in 

office shall occur upon the creation of an office.  Because HB 113 provides for 
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filling the vacancies by election in the first instance, and defines the vacancies as 

ones “for purposes of qualifying for the 2006 general election,” it constitutes an 

invalid exercise of legislative authority and infringes upon the Governor’s 

constitutional appointment power as well as the Florida Constitution’s definition of 

a vacancy in office.  The offensive subsections of HB 113 are severable, leaving an 

act that comports with the Florida Constitution. 

A. Invalid Exercise of Legislative Authority. 

The Florida Constitution acts as a limitation on legislative power.  See 

Phelps, 714 So. 2d at 458 (citing Savage v. Board of Pub. Instruction, 133 So. 2d 

341, 344 (1931)); see also State ex rel. Green v. Pearson, 14 So. 2d 565, 567 (Fla. 

1943).  “To the extent a statute conflicts with an express or clearly implied 

constitutional provision, the statute must fall.”  See Notami Hosp. of Fla., Inc. v. 

Bowen, 927 So. 2d 139, 142 (Fla. 1st DCA 2006), and cases cited therein.  

Article X, section 3, is the starting point for the Court’s analysis.  It defines 

when a vacancy in office occurs.   

Vacancy in office. – Vacancy in office shall occur upon the creation 
of an office, upon the death, removal from office, or resignation of the 
incumbent or the incumbent’s succession to another office, 
unexplained absence for sixty consecutive days, or failure to maintain 
the residence required when elected or appointed, and upon failure of 
one elected or appointed to office to qualify within thirty days from 
the commencement of the term.  

 
[Emphasis added].  Nowhere else in our constitution is a vacancy in office defined.  
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See Spector v. Glisson, 305 So. 2d 777, 779 (Fla. 1975).  The first constitutional 

definition of “vacancy” in section 3 is the “creation of an office.”  This Court has 

recognized that the “creation of an office” includes legislative creation of new 

judgeships.   See Hoy, 453 So. 2d at  815 (recognizing that a legislative enactment 

created new judicial offices and citing Article X, section 3, for the proposition that 

a “vacancy in office occurs upon creation of an office”); In re Advisory Opinion to 

Governor, 239 So. 2d 247 (Fla. 1970) (holding federal census of 1970 created new 

circuit judgeships, i.e., constitutional vacancies in office that incumbent Governor 

would be authorized to fill).  The Legislature’s attempt to redefine and alter the 

Constitution’s plain language should be rejected.  The Florida Constitution 

provides that an immediate vacancy occurs upon the creation of an office.  The 55 

new judgeships under HB 113 were created on July 1, 2006.  Therefore, there are 

now 55 unconditional vacancies in the circuit and county courts of the state.  The 

Legislature’s attempt to specify that such vacancies are only for purposes of 

qualifying for the 2006 general election should be rejected as an attempt to rewrite 

Article X, section 3. 

After concluding that HB 113 creates new judicial offices and, thus, there 

are now existing vacancies in office under the Florida Constitution, this Court must 

inquire as to the manner in which these vacancies are to be filled.  The Florida 

Constitution also provides the answer. 
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Article V, section 11(b), expressly prescribes that judicial vacancies are 

filled by gubernatorial appointment: 

The governor shall fill each vacancy on a circuit court or on a county 
court, wherein the judges are elected by a majority vote of the 
electors, by appointing for a term ending on the first Tuesday after the 
first Monday in January of the year following the next primary and 
general election occurring at least one year after the date of the 
appointment, one of not fewer than three persons nor more than six 
persons nominated by the appropriate judicial nominating 
commission.  An election shall be held to fill that judicial office for 
the term of the office beginning at the end of the appointed term. 

 
(Emphasis added).  The plain meaning of this provision is that the Governor fills 

newly created circuit and county judgeships in HB 113 by appointment for a term 

ending on the first Tuesday after the first Monday in January, 2009.  See Op. Att’y 

Gen. Fla. 2000-41 (2000) (“The constitutional changes to Article V and the 

rationale for these changes…lead me to conclude that the Governor is authorized 

to make a judicial appointment for any vacancy occurring on the circuit or county 

court bench.” (emphasis added)).  

Because the provisions of Article V, section 11(b), are clear and 

unambiguous, the Court need not resort to the history of the provision or to 

maxims of statutory construction.  See Notami Hosp. of Fla, 927 So. 2d at 144 

(“When the language is clear, unambiguous and conveys a clear and definite 

meaning, the amendment must be given its plain and obvious meaning.”).  

Nonetheless, both the structure and history of the provision are consistent with the 
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intent of this clear language. 

 

In terms of structure of the provision, it provides for the exclusive method of 

filling vacancies.  The drafters and adopters of vacancy and judicial appointment 

provisions could have provided for the filling of vacancies of newly created 

judicial offices by election.  Or, they could have provided for the vacancies to be 

filled as provided by law.  They chose not to do so.  Appointment of the new 

vacancies by the Governor is required by a plain reading of Article V, section 

11(b).  The Constitution provides the sole manner of filling newly created judicial 

vacancies: gubernatorial appointment.  

Moreover, history shows that this exclusive appointment power given to the 

Governor was intentional, as was any omission of an alternate method of filling 

these vacancies.  The Governor did not always appoint judges in Florida.  See 

Joseph W. Little, An Overview of the Historical Development of the Judicial 

Article of the Florida Constitution, 19 Stetson L. Rev. 1 (1989).  Over the past 168 

years, Florida’s judicial article has provided for election and appointment of judges 

or a combination thereof.  Id.  As they did in prior judicial articles, the drafters and 

adopters of vacancy and judicial appointment provisions could have provided for 

the filling of vacancies of newly created judicial offices by election.  They chose 

not to do so.  Neither the Legislature nor the Court may insert the word “election” 
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in Article V, section 11(b), when the drafters and voters excluded it.   

 

The constitutional mandate of filling judicial vacancies by gubernatorial 

appointment was further reinforced in 1996, when the voters amended Article V, 

Section 11(b), to provide that appointed judges serve a term "ending on the first 

Tuesday after the first Monday in January of the year following the general 

election occurring at least one year after the date of the appointment."  Prior to the 

1996 amendment, the term of appointed circuit and county judges ended "on the 

first Tuesday after the first Monday in January of the year following the next 

primary and general election."  Art. V, § 11(b), Fla. Const. (1974).  Relying on this 

language, courts considered gubernatorial appointments to fill judicial vacancies 

“interim” or “stop gap” appointments, ending as soon as the next general election 

cycle occurred, regardless of when the governor made the appointment.  See In re 

Advisory Opinion to the Governor, 600 So.2d 460 (Fla. 1992); Judicial 

Nominating Comm’n v. Graham, 424 So.2d 10 (Fla. 1982); Spector, 305 So.2d at 

782-784.   

Consequently, previous decisions concluded that the elective method of 

filling judicial vacancies prevailed over the appointive method when there was 

time to hold an election, even though the Constitution provided for filling 

vacancies by appointment.  Id.  Conversely, it also was assumed that the legislature 
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could choose either the appointive method or the elective method when creating 

new judicial offices.  See Hoy, 453 So.2d at 815-16 (holding that legislature 

properly provided for filling three new judicial vacancies by appointment while 

providing others be filled by election).  Thus, prior to the 1996 amendment, the 

Legislature alternatively provided for either the election of judges to newly created 

offices or the appointment of judges to such newly created offices. 

After the voters adopted the 1996 amendment, courts consistently have held 

that all judicial vacancies must be filled by appointment, creating an exception 

only when an existing seat has been vacated after the elective process for that seat 

already has begun.  See Advisory Opinion to the Governor Re: Sheriff and Judicial 

Vacancies due to Resignations, 928 So. 2d 1218 (Fla. 2006); Advisory Opinion to 

the Governor Re: Election or Appointment of Judges, 824 So.2d 132, 136 (Fla. 

2002); Pincket v. Harris, 765 So.2d 284 (Fla. 1st DCA 2000).  The extension of 

the appointive term beyond the next immediate general primary and election cycle 

has been construed to mean that in all other instances, judicial vacancies must be 

filled by appointment. Pincket, 765 So. 2d at 288 (“the 1996 amendment 

supersedes these earlier cases and materials, and it is now the ‘dominant law of the 

subject matter’”).  The Pincket court properly recognized that the people of Florida 

through the 1996 amendment incorporated the suggestions made by this Court in 

Graham, 424 So. 2d at 12, when it discussed the 1978 Constitutional Revision 
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Commission recommendation that would retain the election process for trial judges 

but provide for the filling of trial court vacancies by appointment for a term ending 

on the first Tuesday after the first Monday in January of the year following the 

next general election occurring at least one year after the date of appointment. 

By providing for appointment until the next primary and general election 

occurring at least one year after the date of appointment, “[t]he constitutional 

amendment strikes a proper balance between the concern for a minimum term of 

service for successor judges and the policy favoring elections.” Pincket, 765 So. 2d 

at 288.  Circuit and county judges will continue to stand for election, but only after 

the initial appointive term ends.  Art. V, § 11(b), Florida Const. (“An election shall 

be held to fill that judicial office for the term of the office beginning at the end of 

the appointed term”).  Subsections 3(1)-(3) of HB 113 unconstitutionally upset the 

balance between elections and appointments by mandating an election for newly 

created judicial vacancies. 

In re Advisory Opinion to the Governor re: Appointment or Election of 

Judges, 824 So. 2d 132 (Fla. 2002), is the only opinion since the 1996 amendment 

to require the election of a judge upon occurrence of a vacancy.  In that case, this 

Court involuntarily retired a judge whose seat was up for election that year, after 

three persons already had qualified for the seat.   Id. at 133-34.  This Court wrote: 



 
 

16

[I]t is our opinion that upon the qualification of a candidate or 
candidates for a circuit or county judgeship during the statutory 
qualification period, the election method of selection required by 
section 10(b)(1) and (2) takes precedence over and forecloses the 
Governor’s constitutional authority and obligation pursuant to section 
11(b) to fill a vacancy that occurs during the balance of the incumbent 
judge’s term of office. 
 

824 So. 2d. at 136.   

Even assuming the Court’s 2002 analysis applies in this instance, the result 

still is that the vacancies must be filled by appointment.  Section 5 of HB 113 

provides that the act shall take effect July 1, 2006.  Accordingly, the vacancies 

occurred on July 1 of this year.  The qualifying period for the vacancies, by the 

act’s own terms, will occur from July 17 through July 21, 2006.  Because the 

vacancies are created and exist prior to the qualifying period and candidates are 

precluded from qualifying prior to that period, article V, section 11(b) controls, and 

the vacancies are to be appointed by the Governor.  See In re Advisory Opinion to 

Governor, 928 So.2d at 1220-21; In re Advisory Opinion to Governor, 824 So. 2d 

132 (Fla. 2002); and cases cited therein.    

B. Separation of Powers 
 

Subsections 3(1)-(3) of HB 113 also are unconstitutional because they 

violate separation of powers principles, as the Legislature is attempting to deprive 

the Governor and the Judicial Nominating Commission from exercising their 

duties and authority, under Article V, section 11(b)-(d), of the Florida Constitution.  
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Florida’s Constitution provides that “[t]he powers of the state government shall be 

divided into legislative, executive and judicial branches.  No person belonging to 

one branch shall exercise any powers appertaining to either of the other branches 

unless expressly provided herein.”  Art. II, § 3, Fla. Const.  This Court has 

traditionally applied a strict view of this doctrine.  Id.; see also Schmitt v. State, 

590 So. 2d 404, 414 (Fla. 1991) (“Florida’s strong adherence to a strict separation 

of powers doctrine has led this Court to repeatedly warn against judicial 

legislation.”). 

It is fundamental that the legislature may not usurp the powers of the 

executive branch by exercising functions of the latter.  The legislature violates 

separation of power principles when it attempts to exercise an executive branch 

function.  See Jones v. Chiles, 638 So. 2d 48 (Fla. 1994).  Consequently, this Court 

held that a statute eliminating the Governor’s choice in reappointment of 

compensation claims judges violated separation of powers by depriving Governor 

Chiles of his power to appoint and reappoint them.  Id. at 53.  Similarly, by 

depriving the Governor and the Judicial Nominating Commission of their 

constitutional prerogative to nominate and fill all judicial vacancies, subsections 

3(1)-(3) of HB 113 violate separation of powers. 

C. Severability 
 

This Court may excise the unconstitutional subsections 3(1)-(3) of HB 113 
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and leave the remainder of the law intact, thus creating 55 new circuit and county 

judgeships, with corresponding appropriations.  The offending provisions are 

severable from the operative provisions.  

 The test to determine whether unconstitutional subunits of statutes are 

severable is set forth in Cramp v. Board of Public Instruction, 137 So. 2d 828, 830 

(Fla. 1962).  See also Schmitt v. State, 590 So. 2d 404, 414 (Fla. 1991).  The 

Cramp test provides: 

When part of a statute is declared unconstitutional the remainder of 
the act will be permitted to stand provided: (1) the unconstitutional 
provisions can be separated from the remaining valid provisions, (2) 
the legislative purpose expressed in the valid provisions can be 
accomplished independently of those which are void, (3) the good and 
the bad features are not so inseparable in substance that it can be said 
that the Legislature would have passed one without the other and, (4) 
an act complete in itself remains after the invalid provisions are 
stricken. 
 

Cramp, 137 So. 2d at 830.   

The legislative intent of HB 113 is primarily directed to the creation of 55 

new circuit and county judgeships, implementing this Court's 2004 and 2005 

recommendations under Article V, section 9.  Sections 1 and 2 create these new 

circuit and county judgeships, which are necessary for Floridians to have proper 

access to the courts.  Section 4 is an appropriation for the new judgeships and for 

additional prosecutors and public defenders.  Subsection 3(4) sets the 

commencement of the terms of office.  
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Subsections 3(1)-(3) can be separated from the remaining valid provisions of 

HB 113.  Whereas sections 1 and 2 create the new circuit and county judgeships 

and section 4 finances them, subsection 3(1) unconstitutionally prohibits 

gubernatorial appointment for the newly created judgeships and provides for 

election of the new judges with a special qualifying period.  Subsection 3(2) is a 

mere finding that no emergency exists requiring immediate appointment of the 

additional judgeships created by sections 1 and 2.  Importantly, it is not a finding 

that the Legislature would not have provided for judgeships if subject to 

gubernatorial appointment, only that no emergency exists requiring immediate 

appointment. Subsection 3(3) recognizes vacancies in office, but for the limited 

purpose of qualifying for the 2006 general election.   It is superfluous and 

unconstitutional, because it attempts to alter the definition of vacancies in office 

under Article X, section 3. Thus, subsections 3(1)-(3) may be separated from the 

remainder of HB 113 without disturbing the legislative purpose. 

Conversely, subsections 3(1)-(3) cannot stand on their own such that the 

Legislature could pass them independently from the remainder of HB 113, as they 

relate exclusively to the method of filling the vacancies and not to the creation or 

funding of the new judgeships. Upon severing subsections 3(1)-(3) from HB 113, 

an act complete in itself remains, with the vacancies to be filled by gubernatorial 

appointment to commence on January 2, 2007, for a term ending the first Tuesday 
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after the first Monday in January, 2009.  See Hoy, 453 So. 2d at 814 (finding that 

the governor was to fill judicial vacancy when the act was silent).   

The offices eventually will be filled by election, as contemplated in the last 

sentence of Article V, Section 11(b).  Each judge appointed in 2006 will have to 

stand for election in 2008, at the next general election occurring at least one year 

after the appointment.  Thus, the preservation of judicial elections will continue, 

while the constitutional mandate of filling vacancies by appointment also will be 

obeyed. 

V.  CONCLUSION 

Subsections 3(1)-(3) of HB 113 are facially unconstitutional, because they 

are contrary to specific provisions in the Constitution, which limit the legislature’s 

power to prescribe for the election of newly created judgeships, which have been 

necessary since this Court’s original certification in 2004.  In re Certification I, 

889 So.2d at 735.  Subsections 3(1)-(3) of HB 113 are also unconstitutional 

because they violate separation of powers by infringing on the Governor’s and the 

Judicial Nominating Commission’s authority to nominate and appoint judges.  

Petitioner requests that this Court issue a writ of mandamus, directing the Secretary 

of State to expunge the void provisions from the public records of this State, 

severing them from the valid remaining sections of the bill, and also expeditiously 
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order the Secretary not to accept qualifying papers from judicial election 

candidates under the unconstitutional regime of HB 113. 

This Court has called on the Legislature and the Governor “to complete the 

process begun during the [2005 Legislative Session] and fund all the judicial 

positions that Florida’s citizens need and deserve.”  In re Certification II, 918 

So.2d at 290.  This Petition seeks an order providing for the Governor to complete 

that process this year, by appointing the 55 new judges created by HB 113, as he 

did the judges funded last year. 

Dated: July 6, 2006 Respectfully submitted, 
 
 

      /s/ Marcos Daniel Jiménez              
      Marcos Daniel Jiménez  
      (FL Bar No. 441503) 
      KENNY NACHWALTER, P.A. 
      201 South Biscayne Blvd., Suite 1100 
      Miami, Florida 33131-4327 
 Telephone: 305-373-1000 
 Facsimile: 305-372-1861 
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CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that a true and correct copy of the PETITION FOR 

WRIT OF MANDAMUS was served upon Sue M. Cobb, Secretary of State, 

Florida Department of State, R. A. Gray Building, 500 S. Bronough St., 

Tallahassee, FL 32399-0250 on July 6, 2006. 

 
      By:    /s/ Marcos Daniel Jiménez                   
       Marcos Daniel Jiménez 
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