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IN THE CIRCUIT COURT OF THE 4t JUDICIAL CIRCUIT
IN AND FOR DUVAL COUNTY, FLORIDA

BW PIER, INC.,
Plaintiff, CASE NO.: 16-2019-CA-006740-XXXX-MA
v
SOS FURNITURE COMPANY, INC.
D/B/A MATTRESS 1 ONE A/K/A
MATTRESS ONE,

Defendant.
/

PLAINTIFF’'S RENEWED EX-PARTE MOTION TO STRIKE DEFENDANT’S
PLEADINGS AND FOR DEFAULT

Plaintiff, BW PIER, INC. (“Plaintiff’), by and through its undersigned counsel, files
this its Motion to Strike Defendant, SOS FURNITURE COMPANY, INC. D/B/A MATTRESS
1 ONE A/K/A MATTRESS ONE’s (“Defendant”) Pleadings and for Default, and states:

1. On November 12, 2019, the Court entered an Order requiring Defendant to
deposit $17,819.12 into the Court Registry by November 12, 2019.

2. Defendant failed to comply with this Order and did not deposit the $17,819.12
with the Court until November 13 2019, one day later.

3. In accordance with the specific provisions of §83.232, Fla. Stat., the Plaintiff is
entitled to the immediate entry of a Default and Judgment for Possession as to Count | of
the Complaint for eviction.

4. The provisions of §83.232 are to be strictly construed, and specifically provide

as follows:
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83.232(5), Fla. Stat. Failure of the tenant to pay the rent into
the court registry pursuant to court order shall be deemed an
absolute waiver of the tenant’s defenses. In such case, the
landlord is entitled to an immediate default for possession
without further notice or hearing thereon.

5. Further, case law interpreting §83.232 makes clear that this is not a

discretionary matter. See e.d., Poal Wk Taft, LLC v. Johnson Med. Ctr. Corp., 45 So. 3d

37, 39 (Fla. 4th DCA 2010) (holding that where tenant was one day late in depositing rent
into the court registry that landlord was entitled a writ of possession without further hearing
“as a matter of right” in accordance with the court order and §83.232(5), that the trial court

exercises no discretion in this regard, and that “[a]lthough the result may seem harsh in a

case like this, there is no equitable exception to the statute.”); Palm Beach Marketplace,

LLC v. Aleyda's Mexican Restaurante, Inc., 103 So. 3d 911, 912 (Fla. 4th DCA 2012)

(holding that “the trial court has a ministerial duty to provide the remedies set forth in the

statute”); DTRS Intercontinental Miami, LLC v. A K. Gift Shop, Inc., 77 So. 3d 785, 786-87

(Fla. 3d DCA 2011) (citing to Park Adult Residential Facility, Inc. v. Dan Designs, Inc., 36

So0.3d 811, 812 n. 1 (Fla. 3d DCA 2010), for the proposition that trial courts “have no
discretion in entering an immediate default for possession under these circumstances. The
trial court may not consider the reasons why the deposit was not timely made,” and that

“[TIhe law is the law. It is not our job to carve exceptions into an otherwise clear and
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imperative statute”); Premici v. United Growth Properties, L.P., 648 So. 2d 1241, 124344

(Fla. 5th DCA 1995).1

6. Accordingly, Plaintiff is respectfully requesting that the Court strike
Defendant’s pleadings in this matter and enter an immediate default without further notice
or hearing thereon as to Count | of the Complaint for eviction, as provided in §83.232.

WHEREFORE, Plaintiff requests the Court enter an Order striking Defendant’s
pleadings as to Count | of the Complaint for eviction only and entering an immediate
Default for possession of the Premises in favor of the Plaintiff without further notice or
hearing thereon.

CERTIFICATE OF SERVICE

WE HEREBY CERTIFY that a true and correct copy of the foregoing was furnished via the
e-filing portal and/or electronic mail to: Luis Navarro, Esq., Navarro | McKown, Attorneys for
Defendant, 66 W. Flagler St., 6th Floor, Miami, FL 33130, civil@nmbesqg.com and
lou@nmbesg.com; on this 14t day of November, 2019.

FRANK, WEINBERG & BLACK, P.L.

Attorneys for Plaintiff

1875 NW Corporate Boulevard, Suite 100

Boca Raton, FL 33431

Telephone: (561) 989-0700

Facsimile: (954) 474-9850

Email: bbecher@fwblaw.net
rbyrnes@fwblaw.net

By:_/s/Brian M. Becher
BRIAN BECHER, ESQ.
Florida Bar No. 160393

1 Although Defendant has represented to undersigned counsel that Defendant attempted to
timely deposit the subject funds into the Court Registry, which is irrelevant under the above
cited legal authority, Defendant did not provide proof of same. Further, undersigned
counsel’s assistant inquired with the clerk and was told that there was no reason why
Defendant’s would not have been able to deposit the subject funds into the Court Registry
by November 12, 2019, as ordered by the Court.
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