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Filing # 85526046 E-Filed 02/26/2019 03:00:19 PM

IN THE CIRCUIT COURT, FOURTH JUDICIAL
CIRCUIT, IN AND FOR DUVAL COUNTY,
FLORIDA

Case No. 2018-CA-6582

Division: CV-D

GLORIA C. MACKENZIE, et al., )
Plaintiffs, )

v. )
SCOTT R. MACKENZIE, et al., )
Defendants. )

)

DEFENDANT’S MOTION TO STRIKE OBJECTIONS
AND COMPEL RESPONSES TO INITIAL DISCOVERY REQUESTS

Defendant Scott MacKenzie (“Mr. MacKenzie”), pursuant to Rule 1.380, Florida Rules
of Civil Procedure, moves for an order compelling plaintiffs Gloria MacKenzie (“Ms.
MacKenzie”), Jaimie Weinberg, Alexander Weinberg and Matthew Weinberg (collectively,
“Plaintiffs”) to answer Defendants’ first set of interrogatories directed to each of the Plaintiffs
and to provide a written response and produce documents in response to defendants first request
to produce directed to Plaintiffs.

This case presents a sad example of familial destruction caused by avarice. Plaintiff
Gloria MacKenzie (“Ms. MacKenzie”) is Mr. MacKenzie’s mother. Plaintiff Jaimie Weinberg

is his sister. Plaintiffs Alex and Matt Weinberg are his nephews.
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In May 2013, Mr. and Ms. MacKenzie won a Powerball Lottery jackpot of $590 million,
which they had agreed to split evenly. Given that Ms. MacKenzie was 84 years old at the time
and had no experience handling such a fortune, Ms. MacKenzie sought Mr. MacKenzie’s help
and he naturally assisted her in finding an investment advisor. When Ms. MacKenzie’s
investment advisor put her in low-risk investments that preserved her wealth in accordance with
her wishes, while putting Mr. MacKenzie in slightly higher-risk investments that generated
greater returns, Plaintiffs sued Mr. MacKenzie, his trusts and his charitable foundation seeking
more than $10 million - the purported difference in growth between their respective investment
accounts.

Having demanded a staggering amount of money based on such a spurious claim,
Plaintiffs are now stonewalling Mr. MacKenzie from taking basic discovery in the case. On
December 6, 2018, Mr. MacKenzie served Plaintiffs with five initial discovery requests: (i) Scott
MacKenzie’s First Set of Interrogatories to Gloria MacKenzie, (ii) Scott MacKenzie’s First Set
of Interrogatories to Jaimie Weinberg, (iii) Scott MacKenzie’s First Set of Interrogatories to
Alexander Weinberg, (iv) Scott MacKenzie’s First Set of Interrogatories to Matthew Weinberg,
and (v) Scott MacKenzie’s First Request to Produce to Plaintiffs. Including the additional five
days for mailing, Plaintiffs’ responses were due by January 10, 2019. After the response deadline
had already passed, counsel for the Plaintiffs emailed requesting a 30-day extension of time to
serve responses and documents. Mr. MacKenzie did not agree to the extension.

On February 4, Mr. MacKenzie sent Plaintiffs a letter advising that all objections had
been waived and requesting Plaintiffs provide complete responses and produce all responsive
documents. Instead, on February 14, five weeks after the response deadline passed, Plaintiffs

moved to extend the response deadline another month - until March 10, 2019. To date, Plaintiffs



have failed to serve any responses or produce any documents in response to Mr. MacKenzie’s
December discovery requests. Compounding the issue and belying their need for “more time”
to respond to these discovery requests, Plaintiffs have moved to compel Mr. MacKenzie to
produce volumes of confidential, personal financial information that have no bearing on any
issue in this case.

MEMORANDUM OF LAW

A party’s failure to object to discovery responses in a timely manner results in a waiver
of those objections. See Fla. R. Civ. P. 1.280(b)(5), 1.380(d). The First DCA has affirmed
courts of this judicial circuit in drawing a bright line striking discovery objections that were
made only a few days after the response deadline has passed. See American Funding Ltd. v. Hill,
402 So. 2d 1369, 1370 (Fla. 1st DCA 1981) (striking as untimely objections filed 14 days after
the response deadline). Such a result also applies to the untimely assertion of privilege claims.
See Kaye Scholer LLP v. Zalis, 878 So. 2d 447, 449 (Fla. 3d DCA 2004). In Zalis, a responding
party failed to respond to a propounding party’s discovery requests or produce a privilege log
identifying the documents to be withheld. The trial court denied a motion to compel brought by
the propounding party, which then sought certiorari review. The Third District granted cert, and
remanded with instructions to quash the order denying the motion to compel and find that the
responding party had waived any claims of privilege. /d.

Here, Plaintiffs have failed to respond in any way to discovery requests that were
propounded more than two and a half months ago. Plaintiffs brought this action, and having done
so they should be made to participate in discovery. Plaintiffs’ failure to respond to basic

discovery in a timely manner results in a clear waiver of any objections.



Mr. MacKenzie has in good faith conferred with counsel for the Plaintiffs in an effort to
secure the information or material without court action. Mr. MacKenzie is entitled to an award
of his reasonable expenses including attorneys’ fees and costs in having to bring this motion
pursuant to Rule 1.380.

WHEREFORE, defendant Scott MacKenzie respectfully requests that the Court enter an
order (i) striking any late-filed objections by Plaintiffs, (ii) compelling Plaintiffs to serve
complete responses to all of Mr. MacKenzie’s pending discovery requests and produce all
responsive documents within twenty (20) days, and (iii) awarding Mr. MacKenzie his attorneys’
fees and costs in bringing this motion.

NELSON MULLINS RILEY &
SCARBOROUGH LLP

By: /s/ Lee D. Wedekind, 111

Lee D. Wedekind, III

Florida Bar No. 670588

50 North Laura Street, Suite 4100
Jacksonville, FL 32202

(904) 665-3652 (direct)

(904) 665-3699 (facsimile)
lee.wedekind@nelsonmullins.com
allison.abbott@nelsonmullins.com

Dell P. Chappell (Admitted Pro Hac Vice)
Nelson Mullins Riley & Scarborough LLP
1320 Main Street, 17th Floor

Columbia, SC 29201

(803) 255-9428
dell.chappell@nelsonmullins.com

Attorneys for Defendants Scott R. MacKenzie,
Scott R. MacKenzie Living Trust, Scott R.
MacKenzie Charitable Remainder Unitrust, and
Scott R. MacKenzie Foundation, Inc.



CERTIFICATE OF SERVICE

The undersigned certifies that on February 26, 2019, a copy of the foregoing was filed
with the Florida Courts E-Filing Portal, which served a copy of it on the following:

Gregory A. Anderson, Esq.
Amanda N. Rumker, Esq.
AndersonGlenn LLP

10751 Deerwood Park Blvd.
Suite 105

Jacksonville, FL 32256
gaanderson@asglaw.com
case@asglaw.com
arumker@asglaw.com
kmoss@asglaw.com
Attorneys for Plaintiffs

/s/ Lee D. Wedekind, 111
Attorney

~#4827-4213-4920 ~
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