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Filing # 79939832 E-Filed 10/26/2018 02:58:26 PM

IN THE CIRCUIT COURT, FOURTH
JUDICIAL CIRCUIT, IN AND FOR
DUVAL COUNTY, FLORIDA
CASE NO.: 2018-CA-5925
DIVISION: CV-F

JOHN KEANE,

Plaintiff,

VvS.

JACKSONVILLE POLICE AND FIRE

PENSION FUND BOARD OF TRUSTEES; and

THE CITY OF JACKSONVILLE,

Defendants,

PLAINTIFE’S MOTION TO DISQUALIFY COUNSEL

Plaintiff, John Keane, by and through undersigned counsel, and pursuant to Rule 4-1.7,
Rules Regulating the Florida Bar, respectfully moves this Honorable Court to enter its Order
disqualifying the Office of the General Counsel for the City of Jacksonville (the City) from
continued representation of Defendant the Jacksonville Police and Firefighter Pension Fund
Board of Trustees (the Board) in this action due to an irreconcilable conflict of interest, and in
support thereof states as follows:

L. Plaintiff brings the instant lawsuit against the Board and the City for denial of his
pension benefits pursuant to his employment contract with the Board as its former Executive
Director. These benefits were approved unanimously by the Board at public meetings.

2. While the Board administers pensions for firefighters and police officers

employed by the City, it is an entity distinct from the City, created by state law. See § 175.071(5)
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Fla. Stat. (2016) (“the sole and exclusive administration of, and the responsibilities for, the
proper operation of the firefighters’ pension fund and for making effective the provisions of this
chapter are vested in the board of trustees.”).

3. Pursuant to special law, the Board is the “sole entity responsible for administering
the Jacksonville Police and Fire Pension Fund.” Jacksonville Charter Section 22.04(a). In
effectuating that responsibility, the Board is given the power to “enter into contracts, leases, or

b1

other transactions,” “employ and fix the compensation of an administrator and any consultants,
attorneys, actuaries, accountants, and other employees as contractors as the board may require,”
and to “have all such powers as it may reasonably determine to be necessary or appropriate to the
performance of its duties under the retirement system.” Jacksonville Charter Section 22.04(c),
(e). Further, special law states that “any decision or judgment of the board in good faith on any
question arising hereunder in connection with the exercise of its power shall be final, binding,
and conclusive upon all parties concerned.” Jacksonville Charter Section 22.04.

4. Even though special law grants the Board autonomy to make financial decisions,
general law ultimately holds the City responsible for any actuarial deficits arising from the police
and firefighters’ pension plans. §175.051 Fla. Stat. (2018); §185.04 Fla. Stat. (2018).

5. As such, the Board and City have institutional interests that do not align with one
another. Since 1987, the Office of the General Counsel has recognized a conflict of interest
between the two entities that prevents the Office of General Counsel from providing legal
assistance to the Board. Specifically, on November 19, 1987, when Plaintiff was Chairman of the
Board, then General Counsel for the City, the Honorable James L. Harrison sent Plaintiff a letter

stating as follows:

The purpose of this letter is to confirm the position stated during
our discussions this morning with you and members of your Board



to the effect that the Office of the General Counsel can no longer
represent the Board of Pension Trustees of the City of
Jacksonville, Police Officer and Firefighter Pension Fund.
Chapters 175 and 185, Florida Statutes, create relationships, which
despite all good intentions, place our attorneys in either a present
or potential conflict of interest.

I will not quote the rules regulating the Florida Bar. Suffice it to
say, professional ethics require me to make this decision as being
in the best interest of your Board and the City at this time.

I wish you, the Board members and your staff the very best in your
endeavors.

See Letter from James L. Harrison to John Keane dated November 19, 1987, attached hereto as
Exhibit 1.

6. The instant dispute concerns the Senior Staff Voluntary Retirement Plan
(SSVRP), a pension plan created by the Board to provide retirement benefits to its senior
employees, who were not eligible to enroll in any City sponsored plan. The Board’s authority to
create the SSVRP—the central question in this lawsuit— has been a point of contention between
the City and the Board since 2012.

7. Significant to this motion, on November 20, 2015, the City of Jacksonville filed a
lawsuit against both Plaintiff and the Board for a Declaratory Judgment and Injunctive Relief.
See Complaint for Declaratory Judgment and Injunctive Relief in The City of Jacksonville,
Florida v. Jacksonville Police and Fire Pension Board of Trustees and John Keane, Case No.
16-2015-CA-007380 (Fla. 4th Cir. Ct.), attached hereto as Exhibit 2. The lawsuit sought, inter
alia, a declaration that the creation of the SSVRP was outside the scope of the Board’s powers
and permanent injunctive relief prohibiting the Board from creating any defined-benefit pension

plan without approval from the City Council. /d. at 11. The complaint was signed by the same



attorneys from the Office of the General Counsel who purport to represent the Board in this
action. /d. at 12.

8. On or about April 20, 2016, Jason Gabriel, General Counsel for the City of
Jacksonville, drafted a legal opinion that the SSVRP was an illegal pension plan. See Letter from
Jason Gabriel to Mayor Lenny Curry, dated April 20, 2016 re: General Counsel Legal Opinion
16-01, attached hereto as Exhibit 3. That opinion relied on an interpretation of Section 7.02 of
the Jacksonville City Charter, which provides:

Any legal opinion rendered by the general counsel shall constitute

the final authority for the resolution or interpretation of any legal

issue relative to the entire consolidated government and shall be

considered valid and binding in its application unless and until it is

overruled or modified by a court of competent jurisdiction or an

opinion of the Attorney General of the State of Florida dealing

with a matter of solely state law.
The letter argued that this provision vests the General Counsel with authority over the Board’s
financial decisions, and chastised the Board for its “obstinacy” regarding the creation of the
SSVRP, as well as the Board’s “insistence that it has complete authority over its administrative
expenses.” The Board, however, has historically contended that Article 22.03 of the City Charter,
which states that the Board shall have the power to “[b]e the sole entity responsible for
administering the Jacksonville Police and Fire Pension fund,” vests the Board with authority over
its financial decisions and administrative expenses.

9. On April 21, 2016, the City dismissed its lawsuit against Plaintiff and the Board

without prejudice. Shortly thereafter, Keane’s pension benefits under the SSVRP were

discontinued.



10. On August 30, 2018, Keane filed the instant suit against the City! and the Board
for the discontinuation of his benefits under the SSVRP.

11.  Rule 4-1.7 of the Rules Regulating the Florida Bar provides: “a lawyer shall not
represent a client if. . . the representation of one client will be directly adverse to another client.”
Rule 4-1.7(a)(1), Rules Regulating the Florida Bar.

12. By representing the Board while continuing to represent the City, the Office of the
General Counsel has violated Rule 4-1.7. The Board’s autonomy to make its own financial
decisions and its authority to set compensation for its employees are central issues in this case.
The legal argument that the General Counsel intends to make—and has made in prior litigation
that it initiated against the Board —is at odds with the Board’s own institutional interest in
maintaining autonomy from the City.

13.  The City’s General Counsel’s Office is not the proper legal representative to
weigh these interests and choose the proper course for the Board’s defense. Rather, the General
Counsel’s Office, as the legal representative for the City, has a strong incentive to make an
argument that will enhance the City’s (and its own office’s) control over the Board. This creates
an irreconcilable conflict of interest between the interests of the City and the Board.

14.  Public records of the Board’s meetings demonstrate that the Board has indeed not
been given a say in pursuing the detrimental legal position that the General Counsel’s Office has
taken on its behalf. At a meeting that occurred on October 18, 2018, a trustee of the Board stated:

When the Board of Trustees is served lawsuits, he would like the

Board to know what its options are— not just for OGC to tell the
Board how we’re going to litigate. He used the Keane case as an

1 While Keane’s benefits arose out of his employment contract with the Board, the City and the
Board are parties to a Financial Services Agreement that requires the City to perform certain
accounting functions for the Board. Thus, as a practical matter the City has been the entity that
issues benefit checks for Board employees-which are then reimbursed from Board assets.
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example and said he does not recall any time being given options
for settlement, defending, or anything else throughout this process.
.. [he] said he is uncomfortable in being told how things are going
to be litigated, instead of the Board of Trustees having a voice.
[He] discussed the history of the Keane case as an example. He
said his point is, if the Board of Trustees is being sued by
somebody, the first thing the Board should have is options as to
whether the Board even chooses to defend it- and he would like
more of that information in the future.

Police and Fire Pension Fund Board of Trustees Meeting Summary- October 18, 2018, 9:00
A .M., attached as Exhibit 4.

15. Based on this statement, it is unclear whether the Board is even aware that its
attorneys have taken the legal position that the Board lacks authority to create pension plans for
its employees or that the opinions of the City’s General Counsel are binding on the Board—Ilegal
positions which could have lasting future consequences on the Board. Even if the Board is aware
of these positions, the minutes make clear that they have not had a say in whether to take those
positions. Rather, the City’s General Counsel’s office has unilaterally taken these positions on
the Board’s behalf, to the Board’s detriment and City’s benefit.

16.  Where an attorney represents two clients with adverse interests to one another,
such a representation creates a conflict of interest

[A]n attorney may not represent conflicting interests in the same
general transaction, no matter how well-meaning his motive or
however slight such adverse interest may be. The rule in this
respect is rigid, because it is designed not only to prevent the
dishonest practitioner from fraudulent conduct but also to
preclude the honest practitioner from putting himself in a position
where he may be required to choose between conflicting duties, or
be led to an attempt to reconcile conflicting interests, rather than

to enforce to their full extent the rights of the interest which he
should alone represent

The Florida Bar v. Moore, 194 So. 2d 264, 269 (Fla. 1966).



17.  Florida Courts interpreting the Rules Regulating the Florida Bar have found that
an attorney who “switches sides” between different clients with adverse interests can create such
an appearance of impropriety. See Kenn Air Corp. v. Gainesville-Alachua County Regional
Airport Authority, 593 So0.2d 1219, 1223 (Fla. 1st DCA 1992). In Kenn Air, the court disqualified
counsel where an attorney had represented a leasing company in a lawsuit against the City of
Gainesville in a dispute over a leasehold owned by the city. Id. at 1220. The attorney then went
on to represent the city’s regional airport authority in a subsequent lawsuit over the leasehold
against the successor-in-interest of his former client. /d.

18.  The First District Court of Appeal found that the circuit court departed from the
essential requirements of law in denying a motion for disqualification. /d. Specifically, the court
cited the negative impact that “switching sides” would have on the public’s perception of the
bar’s integrity. The court further found that under such circumstances, the party moving for
disqualification was not required to show an actual violation of an ethics rule to justify
disqualification when disqualification was sought to avoid the appearance of impropriety. Id. at
1223, n. 4.

19.  While Kenn Air dealt with an attorney who represented a client with an adverse
interest to a former client, the General Counsel’s Office’s conflict here relates to a client it
currently represents. Defending the Board in this suit creates at least the appearance—and
Plaintiff contends the reality—that the City is puppeteering the Board to achieve the same
remedy that it previously sought in its lawsuit against the Board. The impropriety is
compounded by the fact that the players involved are government entities.

20.  InKeane’s federal action, he previously filed a motion for disqualification, which

the court denied. However, under federal law a person who is not a former client lacks standing



to move for disqualification of his opponent’s attorney unless the conflict of interest is “manifest
and glaring,” thereby confronting a court with “a plain duty to act.” In re Yarn Processing Patent
Validity Litig., 530 F.2d 83, 88 (5th Cir. 1876).

21.  Florida’s standing requirements for disqualification, by contrast, are broader
where disqualification is sought to avoid the appearance of impropriety. In State Farm Mus. Auto
Ins. Co. v. KA.W., 575 So0.2d 630, 633 (Fla. 1991) the court noted that where a conflict is “such
as to clearly call into question the fair or efficient administration of justice, opposing counsel
may properly raise the question.” See also, Lee v. Florida Department of Insurance and
Treasurer, 586 S0.2d 1185 (Fla. 1st DCA 1991) (noting that insured had standing to raise issue
of disqualification of attorney for whom he was not a former client, noting that disqualification
was required to avoid the appearance of impropriety).

22.  Under these circumstances where the General Counsel is concurrently
representing the City and the Board, in the face of conflicting institutional interests which its
own office has long recognized. Indeed, the City sued the Board in this Court over the same
issue. Further, public records indicate that the Board was never consulted or given a voice in
taking these positions, which could have lasting impact on the Board’s financial autonomy and
authority to set compensation for its employees. Under these circumstances, there is a clear
conflict that calls into question the fair or efficient administration of justice, which Keane has
standing to raise.

23.  Furthermore, this conflict of interest is imputed to the General Counsel’s office,
thereby disqualifying any of its attorneys from representing the Board in this action. See Rule 4-

1.10, Rules Regulating the Florida Bar.



WHEREFORE, Plaintiff, John Keane, respectfully requests this Honorable Court to enter

its Order disqualifying the Office of the General Counsel for the City of Jacksonville and any of

its attorneys, from further representation of the Board in this case.

Respectfully submitted,

/s/ Jesse B. Wilkison
Wm. J. Sheppard, Esquire
Florida Bar No.: 109154
Elizabeth L. White, Esquire
Florida Bar No.: 314560
Matthew R. Kachergus, Esquire
Florida Bar No.: 503282
Bryan E. DeMaggio, Esquire
Florida Bar No.: 055712
Jesse B. Wilkison, Esquire
Florida Bar No.: 118505
Camille E. Sheppard, Esquire
Florida Bar No. 124518
Sheppard, White, Kachergus & DeMaggio, P.A.
215 Washington Street
Jacksonville, Florida 32202
Telephone:  (904) 356-9661
Facsimile: (904) 356-9667
Email: sheplaw(@sheppardwhite.com
COUNSEL FOR PLAINTIFF

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on October 26, 2018, I electronically filed the foregoing with

the Clerk of the Court by which will send a notice of electronic filing to the following:

Loree Lea French, Esquire
Rita Marie Mairs, Esquire
Office of General Counsel
117 West Duval Street
Jacksonville, Florida 32202

Ir[keane.john.disqualify.counsel. motion.state]

/s/ Jesse B. Wilkison
ATTORNEY
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Exhibit 1

orFicE oF
GENERAL COUNSEL

CITY OF JACHKSONVILLE

1300 CITY HALL
AREA CODE BQ4

JaMES L. HaARRiSON JACKSONYILLE, FLOAIDAIZZOR
GENERAL COUNSEL axg-roo

Navember 19, 1987

Mr. John Keane, Chairman

Police and Fire Board of Pension Trustees
1010 E. Adams Strest

Jacksonville, Florida

Dear Mr. Keane:

The purpose of thig letter is to confirm the position stated during our
discussions this morning with you and members of your Board to the effect that the
Offlce of General Counsel can no longer represent the Board of Pension Trustees of the
City of Jacksonville, Police Officer and Firefighter Pension Fund, Chapters 175 and
185, Florida Statutes, create relationships, which despite all good intentions, place our
attorneys in either g present or potential conflict of interest.

I will not quote the rules regulating the Florida Bar. Suffice It to say,
professional ethics require me to make this decision as being in the best interest of your

Board and the City at this time.

I wish you, the Board members and your staff the very best in your

endeavors.
JLH/jt
ce: B. Shainbrown

R. Cohee

B.J. Laster

C. Suggs

T. Woods

Keane 000255
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Filing # 34743323 E-Filed 11/20/2015 11:34:20 PM

16-2015-CA-007380-XXXX-MA

IN THE CIRCUIT COURT OF THE
FOURTH JUDICIAL CIRCUIT, IN AND
FOR DUVAL COUNTY, FLORIDA

CASE NO.:
DIVISION:

THE CITY OF JACKSONVILLE,
FLORIDA, a body politic and corporate,

Plaintiff,
Vs.

JACKSONVILLE POLICE AND FIRE

PENSION BOARD OF TRUSTEES, a body

politic and corporate and an independent agency

of the City of Jacksonville, Florida; and

JOHN KEANE, as former Executive
Director/Administrator of the JACKSONVILLE

POLICE AND FIRE PENSION BOARD OF TRUSTEES,

Defendants.
/

COMPLAINT FOR DECLARATORY JUDGMENT

AND ANCILLARY INJUNCTIVE RELIEF

Plaintiff, The City of Jacksonville, Florida ( “City”), sues Defendants, Jacksonville Police

and Fire Pension Board of Trustees (“Board”); and John Keane, as former Executive Director

and Pension Administrator of the Jacksonville Police and Fire Pension Board of Trustees, and

alleges:

General Allegations, Jurisdiction, Venue and Parties

1. This is an action for declaratory judgment and ancillary injunctive relief under

Chapter 86 of the Florida Statutes. This Court has jurisdiction under Section 86.011, Florida

Statutes.

2. Venue is properly in this Court pursuant to section 47.011, Florida Statutes.
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3. The City is a body politic and corporate and operates as a consolidated city and
county government under Florida law, including the City of Jacksonville Charter ( “Charter”). It
is a proper party under Section 86.091, Florida Statutes.

4. The Board is a body politic and corporate, created by article 22 of the Charter,
and is an independent agency of the City.

5. Pursuant to section 22.01 of the Charter, the Board is “authorized to exercise its

jurisdiction, powers, and duties within the territorial limits of Duval County.”

6. Pursuant to section 22.04(c) of the Charter, the Board has the power to sue and be
sued.

7. John Keane is an individual who resides in Duval County, Florida.

8. Mr. Keane was the Executive Director - Administrator for the Jacksonville Police

and Fire Pension Fund until October 1, 2015.

9. The City appropriates monies to the Board for the cost of administering the
Jacksonville Police and Fire Pension Fund and for any unfunded liability.

10.  All conditions precedent to the bringing of this action have occurred, been
performed or been waived.

DECLARATORY JUDGMENT AND ANCILLARY INJUNCTIVE RELIEF

11.  Plaintiff realleges and incorporates by reference paragraphs 1 through 10 as
though fully set forth herein.

12.  Article 16 of the Charter establishes the City’s retirement and pension benefits.
Specifically, section 16.01 requires that all officers and employees of the consolidated City of
Jacksonville be members of either the 1937 police and fire pension fund, as established under

chapter 18615, Laws of Florida (“PFPF”), or the 1937 pension fund for employees of the City of



Jacksonville, as established under chapter 18610, Laws of Florida, and further provides that the
retirement system encompassing these two pension funds “shall be the retirement and pension
system for the consolidated government.”

13.  Pursuant to section 22.04 of the Charter, the Board has the power to administer
the PFPF, to invest the assets of the pension fund and to make rules and regulations for the
administration of the pension plan. The Board, however, has exceeded its authority in a number
of ways as set forth below.

Senior Staff Plan

14. Section 22.03 of the Charter defines “pension plan” and “pension fund” to mean
the “Jacksonville Police and Fire Pension Fund created by chapter 18615, Laws of Florida,
1937.” There is no other retirement plan defined by or included within article 22 of the Charter.

15. Section 22.07(a) provides that the “board of trustees shall have the sole and
exclusive responsibility of administering the pension plan, but nothing herein shall empower the
board to amend the provisions of the pension plan without the approval of the Jacksonville City
Council.”

16. Section 22.07(c) provides that the “benefit plan administered by the board shall be
as established by ordinance or charter provision, or by special act or general law of the
Legislature.”

17.  In September 2000, the Board purportedly created a defined benefit pension plan
known as the “Jacksonville Police & Fire Pension Fund Senior Staff Voluntary Retirement Plan”
(“Senior Staff Plan”) for “the benefit of Senior Staff employees and other employees of the

Board not otherwise enrolled in the City of Jacksonville Retirement System.”



18.  Three former employees of the Board are the only Senior Staff Plan members and
beneficiaries. One of them is Mr. Keane.

19.  All three beneficiaries are retired from the employment of the Board and are
currently receiving pension benefit payments under the Senior Staff Plan.

20.  The Senior Staff Plan was not approved by the Jacksonville City Council.

21.  Each year, for the City’s fiscal years 1999/2000 through 2011/2012, the Board
submitted to the City its resolution approving the operating budget of the Board and seeking
appropriation of funds from the City for the cost of administering the PFPF for each of the fiscal
years. The Board neither separately identified within its budget nor informed City Council of
the existence of the Senior Staff Plan.

22.  The Board did not report within its Comprehensive Annual Financial Reports to
the City the existence of the separate Senior Staff Plan.

23.  The Board is required to report annually the assets and liabilities of the PFPF.

24.  The Board, for over ten years, reported as a part of the PFPF assets the assets of
the purported Senior Staff Plan.

25.  The Senior Staff Plan was not established by ordinance or charter provision, or by
other special act or general law of the Legislature.

26. In 2012, the City first became aware of the creation of the Senior Staff Plan
during an audit of the Board’s operations.

27.  In 2012, a City Council member sought the legal advice of the City’s General
Counsel as to whether the Board was authorized to create the Senior Staff Plan. Pursuant to
section 7.202 of the Charter, the General Counsel rendered an opinion, finding that the Board

was not authorized to create the Senior Staff Plan.



28.  In response, the Board’s counsel issued an opinion to the Board, finding that the
Board had the authority to create the Senior Staff Plan.

29. A question, therefore, has arisen as to whether the Board has the authority to
establish and administer a defined benefit plan separate and apart from the PFPF, creating new
unfunded liability for the City without City Council approval, and whether the Board had the
authority to establish and administer the Senior Staff Plan in addition to its administration of the
PFPF.

30. Pursuant to Section 86.021, Florida Statutes, this Court is authorized to determine
“any question” of the construction or validity of a statute, regulation or municipal ordinance and
to declare the “rights, status, or other equitable or legal relations thereunder.”

31. For cases such as this, Section 86.091, Florida Statutes, provides:

In any proceeding concerning the validity of a county or municipal
charter, ordinance, or franchise, such county or municipality shall
be made a party and shall be entitled to be heard.

32.  The proper management of the Jacksonville Police and Fire Pension Fund is of
major import and public interest to the City, to the plan participants and beneficiaries, and to the
citizens of Jacksonville in general.

33. It is the City’s position that the Board’s action in creating the Senior Staff Plan
was ultra vires and void ab initio, and the City seeks the Court’s determination as to the validity

of the Board’s actions.

Retroactive Pay

34, Pursuant to section 215.425, Florida Statutes, “No extra compensation shall be
made to any officer, agent, employee, or contractor after the service has been rendered or the

contract made.”



35. On May 24, 2001, the Board enacted a Resolution granting Mr. Keane a “one-
time, non-recurring payment in the amount of $21,757.84” as additional payment for the service
periods for calendar years 1998, 1999 and 2000.

36. The Board wished to acknowledge the level of service rendered by Mr. Keane
“by granting merit increases in conjunction with previous periods of service.”

37.  The Board also wished to “acknowledge the impact of inflationary pressures over
the last three calendar years” by also giving Mr. Keane additional payment for each of calendar
years 1998, 1999 and 2000 based upon the increase in the Consumer Price Index for Urban
Wage Consumer for such year.

38. The Board, on November 9, 2009, granted to Mr. Keane and Mr. Cohee four
hours of supplemental annual leave per week for a one year period, retroactive to January 1,
2009.

39.  Pursuant to section 7.3 of the Jacksonville Police and Fire Pension Fund Board of
Trustees Salary and Employment Plan, an employee of the Board may elect to be paid for
accrued leave in access of 840 hours, with payment calculated based upon the employee’s salary
rate as of September 30 of each year.

40.  The Board’s granting of retroactive pay and retroactive leave was ultra vires and
is void ab initio.

41.  Mr. Keane was the recipient of these unauthorized payments by the Board and
should be required to repay to the PFPF all unauthorized payments.

Excess Benefit Arrangement

42. Section 415(b) of the Internal Revenue Code establishes a maximum dollar

limitation on annual payments to a beneficiary from a defined benefit pension fund. Mr. Keane



retired from the Senior Staff Plan on or about October 1, 2015. Mr. Keane’s total average annual
pension benefit payments are approximately $303,000 exceeding the section 415(b) maximum
by approximately $41,600 per year.

43.  The Board on October 9, 2015, in order to pay Mr. Keane the excess pension
benefit amounts, purportedly approved an amendment to the Senior Staff Plan to provide for an
“excess benefit arrangement.” The payments for this excess benefit arrangement are to come
from the Board’s current operating budget because the Internal Revenue Code prohibits payment
from either of the two qualified pension plans, the PFPF or the Senior Staff Plan.

44.  The Board amended the Senior Staff Plan to create the excess benefit arrangement
after Mr. Keane had already retired from the Senior Staff Plan.

45.  The Board amended the Senior Staff Plan after City Council had already approved
the Board’s budget for fiscal year 2015/16. The Board did not obtain Council approval for
expenditures associated with the newly created excess benefit arrangement, and no funding was
appropriated.

46.  Pursuant to section 5.07 of the Charter, the City Council “shall review the budgets
and appropriate money to the consolidated government and any independent agencies which
request appropriations from the consolidated government.”

47.  Pursuant to section 14.01 of the Charter, an independent agency entitled to receive
appropriations from the City Council is required to submit its proposed budget to the City
Council.

48.  Pursuant to section 14.02 of the Charter, the City Council approves budgets
submitted to it and is authorized to increase or decrease the budget request by any independent

agency on a line-by-line basis or a total basis.



49.  Pursuant to section 106.331, Jacksonville Ordinance Code, no officer of any
independent agency receiving appropriations from the City may expend, or authorize the
expenditure of, monies for any purpose for which there has been no appropriation by City
Council.

50.  The Board requests and receives appropriations from the City.

51.  The Board, when it submitted its fiscal year 2015/16 budget to City Council for
approval, did not submit to City Council as a part of its budget monies to pay Mr. Keane under
the excess benefit arrangement.

52.  To date, the Board has neither submitted to the City Council nor obtained a
budgetary amendment appropriating monies for the excess benefit arrangement funding.

53. The Board, having no authority to create the Senior Staff Plan, was without
authority to amend the Senior Staff Plan. Furthermore, the Board was without authority to create
an excess benefit arrangement and authorize payment of such without budgetary approval.

54.  The Board’s action in amending the Senior Staff Plan and creating the excess
benefit arrangement was ultra vires and void ab initio.

55.  Mr. Keane was the recipient of these unauthorized payments by the Board and
should be required to repay to the PFPF all unauthorized payments.

Reemployment After Retirement

56.  On or about October 1, 2015, Mr. Keane retired from employment with the Board
as its plan administrator.
57.  Immediately after retiring, Mr. Keane was working for, and being paid by, the

Board for providing plan administration services.



58. On or about October 9, 2015, the Board approved entering into a contract with
The Keane Company, Inc. (“Keene Company”) for the reasons as stated in the contract, that the
Board “will need the services of the retiring director to assist with institutional knowledge
essential for the efficient operation of the Board.”

59.  The proposed contract further states that “the president of The Keane Company,
Inc. (Keane) has served as the Board’s only executive director” and that “Keane began engaging
in the activities described in this agreement effective October 1, 2015.”

60. The Board under the agreement seeks to ratify work already done and to
compensate the Keane Company.

61. The Keane Company is to be paid at a rate of $130.00 per hour for work
performed by its president, Mr. Keane, with a maximum of forty hours per week.

62.  The Keane Company was created by Mr. Keane in September of 2015. Mr.
Keane is the president, secretary and treasurer of the company.

63.  Under Internal Revenue Service rulings, if the employer and the employee know
at the time of retirement that the employee will, with reasonable certainty, continue to perform
services for the employer, a separation from employment has not occurred, and the employee has
not legitimately retired. Such an action would contravene section 401(a) of the Internal Revenue
Code.

64.  The Board’s action of paying Mr. Keane retirement benefit payments under the
Senior Staff Plan, while paying Mr. Keane to perform the services of the PFPF plan

administrator, is unauthorized.



Dual Office-Holding

65.  Article II, section 5(a), Florida Constitution, provides: “No person shall hold at
the same time more than one office under the government of the state and the counties and
municipalities therein. . . .”

66.  The Board is created under Article 22 of the Charter as a part of the consolidated
city and county government. Pursuant to section 18.07 of the Charter, the Board is an
independent agency of the City.

67.  An office implies delegation of a portion of the government’s sovereign power to
the person filling the office and is applied to both elected and appointed offices.

68.  The Board’s powers include, among other things, the power to determine a Board
plan participant’s benefit amount. § 22.04, Jacksonville Charter. The Board is not merely an
advisory body.

69. A membership on a pension board of trustees empowered to administer a pension
fund constitutes an “office” for purposes of article 11, section 5(a), Florida Constitution.

70.  Pursuant to section 22.04 of the Charter, the Board is responsible for
administering the PFPF.

71.  The Board is operating as the pension board for and is administering the Senior
Staff Plan pension fund. The same members of the Board are serving simultaneously as the
employee pension board for the PFPF pension fund and for the Senior Staff pension fund.

72. Simultaneous service as a pension board member for two separate pension funds

violates the Florida Constitution dual office holding prohibition.
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73.  The Board’s actions in administering the PFPF while also administering the
Senior Staff Plan is serving as two separate boards administering two separate defined benefit
plans. As such, the actions of the Board are ultra vires and void ab initio.

WHEREFORE, Plaintiff, City of Jacksonville, prays that the Court will enter an order:

A. Declaring that Defendant, Jacksonville Police and Fire Pension Board of Trustees,
is not authorized to establish and administer a defined pension plan separate and apart from the
PFPF;

B. Declaring that the Jacksonville Police and Fire Pension Board of Trustees’
creation of the Senior Staff Plan is outside the scope of its powers, is ultra vires and void ab
initio;

C. Granting permanent injunctive relief prohibiting the Board from continuing to
maintain the Jacksonville Police & Fire Pension Fund Senior Staff Voluntary Retirement Plan
and requiring the Board to terminate such plan; and prohibiting the Board from creating any

other defined benefit pension plan without City Council approval,

D. Directing Defendant, John Keane, to repay to the Jacksonville Police and Fire
Pension Fund monies paid by the Board to Mr. Keane that were outside the Board’s authority;
and

E. Granting such other relief as the Court deems appropriate.
Respectfully submitted,

OFFICE OF GENERAL COUNSEL

/s/ Loree L. French

Loree L. French

Senior Assistant General Counsel
Florida Bar No. 962465

Primary: LFrench@coj.net
Secondary: Garelick@coj.net
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Rita M. Mairs

Chief of General Litigation

Florida Bar No.: 0560960

Primary: Mairsr@coj.net
Secondary: Catkins@coj.net

117 West Duval Street, Suite 480
Jacksonville, FL. 32202
Telephone: (904) 630-1700
Facsimile: (904) 630-1316

Counsel for the City of Jacksonville
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April 20, 2016

Via Hand Delivery

The Honorable Lenny Curry, Mayor
City of Jacksonville

117 W. Duval Street, Suite 400
Jacksonville, FL 32202

Re:  General Counsel Legal Opinion. 16-01; Authority of Board of Trustees of Police and Fire
Pension Fund to Establish the Jacksonville Police and Fire Pension Fund Senior Staff
Voluntary Retirement Plan and Related Legal Issues

Dear Mayor Curry:

This letter is written in response to your recent request for a legal opinion regarding the status of
the Jacksonville Police and Fire Pension Fund Senior Voluntary Retirement Plan (“SSVRP”) with the
understanding that you have been briefed by your Administration as to all pertinent matters concerning
the well-being of the City. Because the creation of the SSVRP and the events that unfolded when its
existence was discovered predate your term as Mayor, a brief historical account is useful to provide an
understanding of the current circumstances.

Furthermore, Mayor, you have inquired as to what the City can do to rectify issues related to the
SSVRP. The scope of your authority, as the consolidated government’s chief executive and
administrative officer, is set forth below. ‘

Writer’s E-Mail Address Office Web Site

JGabriel@}Qexatne_vgel%EPFE¢)16l<64

Writer’s Direct Line Facsimile

Office Telephone
(904) 630-1724 (904) 630-1316

(904) 630-1700
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BRIEF HISTORY

While PFPF Board employees have always participated in, and currently participate in, the City’s
General Employees Retirement Planl, in 2000, the Jacksonville Police and Fire Pension Fund Board of
Trustees (“PFPF Board” or “Board”) attempted to devise a special defined benefit plan for the interest of
a few select employees, by replacing a money purchase retirement account at the time with a proposed
defined benefit pension plan that is now known as the SSVRP. The select few employees for which the
- SSVRP was created decided to not participate in the General Employees Retirement Plan because it
would have meant, among other things, that such employees would be unable to continue receiving
pension benefits for prior City service. -

In"2012, the City (the ultimate insurer and taxing authority responsible for funding all City
pension plans) became aware of the SSVRP during one of the City Council Auditor’s routine audits.?
Shortly thereafter, the City Council Finance Committee Chair requested an opinion from the General
Counsel regarding whether the Board was authorized to create the SSVRP. On August 10, 2012, then
General Counsel Cindy A. Laquidara issued a binding legal opinion in which she held that the Board was
not authorized to create the SSVRP. A copy of General Counsel Legal Opinion 12-03 is attached hereto.

To briefly summarize, that opinion held that: (1) Article 16 (Retirement and Pension Benefits) of
the Charter establishes the entire pension system of the Consolidated Government and does not authorize
any agency other than the Council to amend existing plans or create new plans, and (2) Article 22
(Jacksonville Police Fire and Pension Board of Trustees) establishes the PFPF Board for the purpose of
solely administering the Police and Fire Pension Fund, and not for any other purpose such as creating
new or amendatory pension plans or classifications. Further, the opinion found that by the Charter’s very
own terms (Section 22.07), nothing empowers the Board to amend the provisions of the pension plan
“without the approval of the Jacksonville City Council” and that the benefit plan administered by the
Board shall be “as established by ordinance or charter provision, or by special act or general law of the

legislature....”

! Article 16 of the City Charter establishes the City’s retirement and pension benefits. Section 16.01 requires that all officers
and employees of the consolidated City of Jacksonville be members of either the 1937 police and fire pension fund, as
established under chapter 18615, Laws of Florida, or the 1937 pension fund for employees of the City of Jacksonville, as
established under chapter 18610, Laws of Florida, and further provides that the retirement system encompassing these two
pension funds “shall be the retirement and pension system for the consolidated government.”

* See pp. 16-20 of Council Auditor’s Ofﬁc_e Police and Fire Pension Fund Audit, Report #736, dated November 21, 2012.
3 See also, 1969 OGC Legal Division Advisory Opinion No. 254 which discusses whether funds of two systems having

common trustees could be commingled. That opinion held that trustees do not have the right to invest moneys in different
pension fund systems in total and then prorate the earnings back to the funds based on each fund’s equity.

- Keane_v_PFPF 016165
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Following the issuance of the August 2012 binding legal opinion, the General Counsel sent a
letter to the PFPF Board Chair in September 2012, indicating the City’s surprise to learn that the PFPF
Board had created its own new defined benefit pension plan for the benefit of certain select employees,
and informing the Board that the SSVRP was not authorized and that the City was seeking to recover all
~ contributions to the SSVRP made with public funds. The General Counsel further directed the Board to
terminate any further alleged obligations to the employees. In March 2013, a second letter was sent to the
PFPF Board Chair stating:

This is to put the Board of Trustees on notice that the Board is to take action to cease
making payments to beneficiaries under the Senior Staff Plan and to cease making
contributions to such Plan. In addition, within thirty days of receipt of this letter, please
provide to the City a plan for recovery and repayment to the Police Fire and Pension Fund
those monies taken from the Police and Fire Pension Fund for funding of the Senior Staff
Plan. ’

Both letters requested numerous specific public records be produced by the Board for the purpose of
assisting the City in the reconciliation of funds. Rather than follow the legal advice of their chief legal
officer, the City’s directives and requests were each ignored by the PFPF Board. The City of
Jacksonville’s Charter does not authorize the PFPF Board to ignore the binding legal opinions and
directions of the General Counsel.

The City Council over time has expressed its opinion on the matter of the SSVRP, passing
resolutions in 2012 and 2014 authorizing the Office of General Counsel to commence litigation to
determine, among other things, the legal validity of the establishment of the SSVRP.* Additionally, on or
around September 4, 2013, during the 2013/14 budget process, the Finance Committee of City Council
proposed, and eventually the full City Council approved, a budgetary amendment to reduce the PFPF
budget by an amount equivalent to the employer pension contribution the PFPF pays into the SSVRP.

Throughout this time period, pension reform efforts were underway as well as efforts to settle this
issue without the need for litigation. While the pension reform efforts were successful in many regards,
efforts to resolve the SSVRP dispute were unsuccessful. In fact, during pension reform discussions,
Council specifically reserved the right to further dispute the SSVRP matter. Therefore, on November 20,
2015, the City filed suit against the PFPF Board and John Keane’, requesting the Court, among other
things, to enter a declaratory judgment as to the Board’s authority to create the SSVRP. On January 26,
2016, proposed Ordinance 2016-80 was introduced, proposing a potential settlement agreement to resolve

* See Resolutions 2014-769-A and 2015-83-A.

> City of Jacksonville v. Jacksonville Police and Fire Pension Board of Trustees, John Keane et al., 16-2015-CA-007380.

Keane v_PFPF 016166
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the litigation. The Council postponed the bill indefinitely pending further study and consideration of the
issues.

CITY AS FUNDING SOURCE AND AUTHORITY TO RECTIFY UNLAWFUL PLAN

In addition to the express Charter requirements designating City Council as the only authorized
body to amend or create defined benefit pension plans or classifications in the City’s retirement system, a
City agency (such as the PFPF) that has no ability to generate revenue and is completely dependent on
appropriations and contributions of the City and City employees, cannot lawfully obligate the City to
fund a defined benefit pension plan for the agency's employees without City Council approval. This issue
is critical due to the nature of defined benefit pension plans. Under state law, defined benefit pension
plans obligate the plan sponsor to fund the plan on a sound actuarial basis - which includes the obligation
to pay off unfunded actuarial accrued liabilities over a period of not more than 30 years. In essence,
defined benefit pension plans involve a form of debt. In the judgment of the City’s pension legal counsel,
only the entity that is ultimately responsible for paying off the debt has the legal authority to approve the
creation of a defined benefit plan. In this case that entity is the City, and the governing body is the City
Council.

The City, as the ultimate insurer and taxing authority responsible for funding City pension plans,
has the power to halt or modify unlawfully funded pension payouts being made by the City.®

BINDING LEGAL AUTHORITY OF THE GENERAL COUNSEL

Section 7.02 of the Jacksonville City Charter provides that the General Counsel shall be the chief
legal officer for the entire consolidated government, including its independent agencies. It states further:

Any legal opinion rendered by the general counsel shall constitute the final authority for
the resolution or interpretation of any legal issue relative to the entire consolidated
government and shall be considered valid and binding in its application unless and until it

® See, e.g., Hill v. City of Los Angeles, 24 Cal.App.3d 18 (Cal. 2d Dist. Ct. App. 1972); Wheeler v. City Santa Ana, 185 P.2d
373 (Cal. 4th Dist. Ct. App. 1947) (finding that the Civil Service Commission erroneously assumed it had power to adopt a
rule authorizing payments did not estop the City from discontinuing such payments. “The fact that said commission has
operated for a number of years under the interpretation appellants are contending for here cannot be held to affect the present
legal situation, for the reason that the exercise of powers by city officers, in excess of their authority for a great length of time,
will raise no presumption of a grant to the city of such powers...”.); People ex rel. Green v. Wood, 22 How. Pr. 286 (1861).
See also Jack M. Beermann, The Public Pension Crisis, 70 Wash. & Lee L. Rev. 3 (2013) (“The government should be viewed
as having an interest in closing loopholes that allow abusive practices. In general, government has an interest in protecting the
integrity and fairness of programs it administers.”); United States v. Borjesson, 92 F.3d 954, 955-56 (9th Cir. 1996)
(recognizing as important the government's interest in maintaining integrity and the appearance of integrity in government
programs); Donovan v. Fitzsimmons, 778 F.2d 298, 319 (7th Cir. 1985) (“[A]side from protecting the individual beneficiaries
of these pension programs, the government in this case clearly has a separate and unique interest in protecting the very
integrity, heart and lifeline of the program itself.”). '

Keane v_PFPF 016167
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is overruled or modified by a court of competent jurisdiction or an opinion of the Attorney
General of the State of Florida dealing with a matter of solely state law.

As former General Counsel Fred Franklin stated in 1997, in Legal Advisory Opinion No. 97-1,
“[t]he authority of the General Counsel to make binding legal decisions is the mortar that holds the
structure of our consolidated government firm.” He further opined that there is no Charter authorization
allowing an officer or entity of the Consolidated Government to obtain independent legal counsel to
challenge the General Counsel’s determination.

PERPETUAL DISREGARD OF OFFICE OF GENERAL COUNSEL LEGAL ADVICE

The Board’s obstinacy has not just been in regards to the creation of SSVRP, but also the Board’s
insistence that it has complete authority over its administrative expenses and that, like the SSVRP, the
Council has no authority to determine whether the appropriations are reasonable. On three occasions, the
Office of General Counsel has issued letters and memoranda explaining that the Board does not have
complete autonomy as to all of its financial decisions.’

The last memorandum, dated August 28, 2014, advised that not only is the City Charter clear that
the City Council, as the legislative body, is the sole governing body vested with the power to appropriate
funds to the consolidated government, Florida Statutes and common law support that proposition as well.
The memorandum responded to questions raised by the City Council’s Finance Committee as to the
penalties and consequences that result from the PFPF Board exceeding the appropriated amount for
administrative expenses in its annual budget approved by City Council. The Office of General Counsel
advised as to the consequences of expenditures exceeding appropriations without obtaining further City
Council approval, advising: '

If a PFPF officer or employee exceeds the appropriated amount for administrative
expenses in the PFPF’s annual budget approved by City Council, he/she may be subject to
the following claims: (i) breach of fiduciary duty, (ii) personal liability for the amount of
the unauthorized expense under Section 106.334, Ordinance Code, and (iii) criminal
charges for a Class D misdemeanor offense under Section 106.336, Ordinance Code.

Section 106.331, Ordinance Code, prohibits any officer or employee of an independent agency
who receives appropriations from Council to expend such money for any purpose that Council has not

7 See Jones v. Bd. of Trustees of Ky. Ret. Sys., 910 S.W.2d 710, 714-15 (Ky. 1995) (“While the Board’s necessary function is
the management of the [Kentucky Employees Retirement System], such does not encompass an unrestricted right to demand
funding from the General Assembly . . .. The contract between the Commonwealth and its employees is for retirement
funding. It is not a contract which denies the General Assembly the ability to fashion its ways or means in providing the
pension funds . . . . It was the duty of the General Assembly to take steps to ensure the continued operation of government
without excessive generosity to one governmental entity at the expense of others.”).
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authorized. Section 106.333, Ordindnce Code, makes any contract or other indebtedness in violation of
- this ordinance null and void.

In addition, as recently as October 2015, the Board approved an amendment to the unauthorized
SSVRP to provide for an “excess benefit arrangement,” because Section 415(b) of the Internal Revenue
Code establishes a maximum dollar limitation on annual payments to a beneficiary from a qualified
defined benefit pension fund, and John Keane’s purported SSVRP pension benefit exceeds the allowable
amount. At that meeting, the Office of General Counsel requested that the Board defer any action on the
excess benefit arrangement, questioning the Board’s authority as to such action in several regards. The
Board once again ignored the Office of General Counsel.

PERSONAL LIABILITY

The legal opinions of the General Counsel bind each and every officer of the City and its
independent agencies as well as any and all employees. Any person who acts inconsistently with these
opinions, particularly any person who expends or authorizes expenditures of any public funds in
contravention of these opinions and in dereliction of the City’s laws, risks personal liability. Section
22.05(b), City Charter providing protection for PFPF Board members “when relying upon the advice of
any attorney employed by the board,” does not shield the PFPF Board members who rely on the advice of
an attorney who disagrees with a binding legal opinion of the General Counsel.®

A General Counsel opinion loses both its value and integrity as binding if an independent agency
such as the PFPF Board can ignore such advice merely because another attorney disagrees with the
General Counsel. Such a reading is anathema to the Charter and in direct contradiction to the very
founding documents of the City.

CONCLUSION

In light of the above, it is my opinion that the unauthorized SSVRP pension benefits should be
immediately discontinued. While a court could determine the participants are only entitled to a return of
their employee contributions, the equities of the situation may warrant providing the plan participants
with a prospective pension benefit for their years of service that is equitably equivalent to the amount
they would have received had they participated in the City’s only existing and legitimately authorized
retirement plan (other than the Police and Fire Pension Fund Plan), the General Employees Retirement
Plan. Therefore, it is my opinion that in the event that the unauthorized SSVRP pension benefits are
discontinued, the plan participants be provided retirement benefits as if they had been participating in the

®seee.g., Chicago Park Dist. v. RE. Herczel & Co., 26 N.E.2d 119 (1ll. 1940) (finding that officers of park district were held
to have notice of law covering their duties and would be held liable for unauthorized issuance of checks, notwithstanding
advice from attorney for district that such action was legal).
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City’s General Employees Retirement Plan during the time period that they were participating in the
unauthorized SSVRP.

Per your inquiry Mayor, the City, as the ultimate insurer and taxing authority responsible for
funding City pension plans, has the power to halt or modify unlawfully funded pension payouts being
made by the City. As the chief executive and administrative officer of the consolidated government®, you
have the authority to affect such directive in accordance with all applicable Federal, State and Local Law.

Please do not hesitate to contact me with any other questions or concerns.

Sincerely,

&S

Jason R. Gabriel
General Counsel

CC: Sam E. Mousa, Chief Administrative Officer
Kerri Stewart, Chief of Staff
Mike Weinstein, Director of Finance
Joey Grieve, City Treasurer
Rita Mairs, Chief of Litigation
Loree French, Senior Assistant General Counsel

® Article 6, Section 6.04, City Charter.
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JACKSONVILLE POLICE AND FIRE PENSION FUND

BOARD OF TRUSTEES

MEETING SUMMARY - OCTOBER 18, 2018 - 9:00AM

RICHARD

“DICK”

COHEE BOARD ROOM

PRESENT

Lt. Chris Brown, Chair
Willard Payne, Secretary
Cpt. Michael Lynch, Trustee
Nawal McDaniel, Trustee
Richard Patsy, Trustee

GUESTS
Rita Mairs, Office of General Counsel
Steve Zona, President, FOP

EXCUSED
Greg Anderson, City Council Licison

MEETING CONVENED
9:02AM

STAFF

Timothy H. Johnson, Executive Director - Plan Administrator
Steve Lundy, Assistant Plan Administrator
Kevin Grant, Finance Manager

Chuck Hayes, Pension Benefits Manager
Maria Young, Administrative Assistant
Randall Barnes, Fund Treasurer

Lawsikia Hodges, Office of General Counsel
Dan Holmes, Summit Strategies — via Webex
Pete Strong, Fund Actuary - via Webex

Bob Sugarman, Fund Counsel

MEETING ADJOURNED
10:32AM

NOTICE: Any person requiring a special accommodation to parficipate in the meeting because of disability shall contact Steve Lundy,
Assistant Plan Administrator at (904) 255-7373, at least five business days in advance of the meeting to make appropriate arrangements. If
any person decides to appeal any decision made with respect to any matter considered at this public meeting such person will need a
record of proceedings, and for such purpose such person may need to ensure that a verbatim record of the proceedings is made at their
own expense and that such record includes the testimony and evidence on which the appeadl is based. The public meeting may be
continued to a date, time, and place o be specified on the record at the meefing. Additional items may be added / changed prior to

meeting.

L PLEDGE OF ALLEGIANCE

L. MOMENT OF SILENCE

Kenneth R. lvey, Retired Fire Lieutenant

1. PUBLIC SPEAKING PERIOD
None.

Iv. CONSENT AGENDA - ITEMS 2018-10-(01-13)CA
Motion to approve: PATSY; Second: McDANIEL; APPROVED UNANIMOUSLY.

2018-10-01CA

Meeting Summaries Approved

1. Board of Trustees Personnel Committee Meeting — September 21, 2018
2. Board of Trustees — September 28, 2018



POLICE AND FIRE PENSION FUND

BOARD OF TRUSTEES

MEETING SUMMARY - OCTOBER 18, 2018 - 92:00AM
Page 2

3. Board of Trustees & FIAC Manager Update — September 28, 2018

2018-10-02CA
Disbursements

The listed expenditures in DISBURSEMENTS A & B have been reviewed and deemed payable. The Police
and Fire Pension Fund Finance Manager certifies that they are proper and in compliance with the
appropriated budget. Transaction lists attached.

Disbursements A
9-1-2018 thru 9-30-2018

1. Summit Strategies Group $ 61,466.00

TOTAL S 61,466.00

Disbursements B
9-1-2018 thru 9-30-2018

1. Transaction list of Accounts Payable distributions S 61,270.77

2. Transaction list of Accounts Receivables S 48,666.38

2018-10-03CA
Pension Distributions

A. September 7, 2018

1. Regular Gross $ 5,709,382.02
2. Regular Lumpsum $ 122.84
3. Regular Rollover $ 6,748.98
4. Regular DROP Gross $ 1,192,632.53
5. DROP Lumpsum $ 0.00
6. DROP Rollover $ 0.00
TOTAL S 6,908,886.37

B. September 21, 2018
1. Regular Gross $ 5,716,090.74
2. Regular Lumpsum $ 0.00
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3. Regular Rollover $ 0.00
4. Regular DROP Gross $ 1,192,577.37
5. DROP Lumpsum $ 186,616.25
6. DROP Rollover $ 115,762.42
TOTAL S 7,211,046.78

All calculation and dollar amounts have been reviewed and calculated in accordance with
accepted procedures.

The following Consent Agenda items 2018-10-(04-09CA) were verified with supporting documentation
and approved at the Advisory Committee meeting held on October 10, 2018. Vote was unanimous.
Meeting Summary attached.

2018-10-04CA
Application for Time Service Retirement

2018-10-05CA
Application for Survivor Benefits

2018-10-06CA
Application for Child’s Benefits

2018-10-07CA
Application for Vested Retirement

2018-10-08CA
Application for Temporary Disability Pension

2018-10-09CA
Application for Time Service Connections

The following Consent Agenda items 2018-10-(10-12CA) were verified with supporting documentation
and received as information at the Advisory Committee meeting held on October 10, 2018. Meeting
Summary aftached.

2018-10-10CA
Share Plan Distributions

2018-10-11CA
DROP FParticipant Termination of Employment
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2018-10-12CA
DROP Distributions

2018-10-13CA
Educational Opportunities

1. Bi-Monthly Ethics Training for Boards & Commissions - COJ
October 25, 2018 — 12PM - 1PM — Lynwood Roberts Room, City Hall, First Floor
December 6, 2018 — 12PM — 1PM - Lynwood Roberts Room, City Hall, First Floor

(RSVP with Kirby Oberdorfer at koberdorfer@coj.net or 904-630-4747)

2. 48t Annual Police Officers’ & Firefighters Pension Conference - Florida Division of
Retirement
November 14-16, 2018 — Orlando, FL

(hitps://www.dms.myflorida.com/workforce operations/retirement/local retirement pl
ans/municipal_police and fire plans/current issues/pension_trustees conferences)

3. Accredited Fiduciary Program — NCPERS
October 27-28, 2018 - Las Vegas, NV

(https://www.ncpers.org/naf)

4, Public Safety Conference — NCPERS
October 28-31 - Las Vegas, NV

(https://www.ncpers.org/Psc)
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V. EXECUTIVE DIRECTOR'S REPORT
Timothy H. Johnson

Timothy Johnson complimented Steve Lundy and Chuck Hayes for a job well done on the DROP &
COLA adjustments — they completed all adjustments a full quarter ahead of schedule and all DROP
statements have resumed.

Timothy Johnson updated the Board of Trustees on the Jacksonville Beaches Time Service Connections
issue. Qut of the 9 members whose TSCs were miscalculated and nofified of their options for correction
of their TSCs, 5§ members have appealed. The deadline to appeal is November 2.

Timothy Johnson said the Advisory Committee is working with Counsel to develop Appeal and Hearing
Policies and Procedures.

Timothy Johnson said members would be given notice of the date of their Hearings, and it would most
likely be December at the earliest.

Chris Brown asked if a member did not choose to appeal, would they have to make a selection?
Timothy Johnson said yes.

Timothy Johnson said the PFPF is anficipating some direction from the Unions regarding the Holiday
Bonus. The Unions asked for historical information on how the PFPF distributed the Bonus in the past,

and we provided it to them.

Timothy Johnson said the attorneys have prepared draft contfracts for Summit Strategies and Wilshire
Associates.

Timothy Johnson said he is excited for the new dashboards, which will debut in November.

Timothy Johnson discussed the Work Plans for the Advisory Committee and the FIAC, which result in a
lot of accomplishment.

Chris Brown remarked that the Committees do a lot more work now than they did 3 years ago.

1. 2016 Chapter Funds Update - Share Plan Distribution
Chuck Hayes

Chuck Hayes updated the Board of Trustees on the progress of administering the Share Plan
Distribution. Timothy Johnson, Steve Lundy, and Chuck Hayes reached out to Pete Strong to confirm
the correct amount of remaining 2016 Chapter monies, and the correct interest rate. Steve Lundy and
Chuck Hayes met with ITD to discuss running the process, and whether to anticipate any issues due to
the delay. [TD anticipates no issues. Testing will begin this week on the Share Plan Distribution.
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Kevin Grant discussed the monthly Budget fo Actual for September (HANDQOUT). He covered parking
revenues, expenditures, personnel, professional services, and investment fees.

Chris Brown said we might have to outsource Kevin Grant to JSO fo run their parking garage!

Richard Patsy asked if the savings on the budget have fo be fransferred to the City.

Kevin Grant said the savings will not be transferred to the City. The savings will carry over to the next
Fiscal Year.

Timothy Johnson infroduced Maria Young, the new Administrative Specialist at the PFPF. The PFPF went
through a long selection process — 100 applied, and 19 were inferviewed. Maria young outshined them
all.

Maria Young introduced herself. She worked for the Jacksonville Housing Authority for 12 years,
beginning as an administrative assistant and working up to an accountant.

Maria Young said she is happy to be here at the PFPF.
2. Carr, Riggs & Ingram Engagement Letter
Motion to approve: PAYNE; Second: PATSY; APPROVED UNANIMOUSLY.
Timothy Johnson said the PFPF entered into contract with CRI last year. CRI is also the City's auditor,
and the PFPF ‘piggybacked’ off that contract last year. We are getting an early start this year, and we
are hopeful to get the audit completed much earlier.

Richard Patsy asked to confirm that this would be CRI’'s second year auditing the PFPF.

Timothy Johnson said yes. If the Board approves the engagement, they will be paid $31,000 - the same
rate as last year.

Chris Brown asked for a motion to approve the CRI Engagement Letter.
Willard Payne made a motion to approve the Carr, Riggs & Ingram Engagement Letter. Seconded by

Richard Patsy. The vote passed unanimously.

VIL. COUNSEL REPORTS
Lawsikia Hodges & Bob Sugarman

1. Bailiff Time Service Connections - Update

Lawsikia Hodges informed the Board of Trustees that progress has been delayed on the Bailiff Time
Service Connections issue due to the unfortunate death a family member of Steve Durden'’s.
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Chris Brown offered condolences fo Steve Durden and his family.

Chris Brown said the members applying to purchase bailiff time who are clearly eligible — that meet the
strict definition of eligibility in OGC's opinion should be processed first. And that out of the 78 applicants,
50-60 aren't eligible.

Steve Lundy reminded the Board of Trustees that the bdailiff data was provided in two files from two
payroll systems covering two different time periods — one prior to April 2004, and one starting in April
2004. The data file starting in April 2004 is reliable, and confains data for around 30 members.
Conclusions regarding eligibility may be made for some of the members contained in this file.

Steve Lundy said the payroll data file for periods worked before April 2004 is unreliable. The data is not
accurate. No conclusions regarding eligibility may be made for any period of service worked by
members during this period.

Lawsikia Hodges said around 3-4 members can move forward to purchase time, because they clearly
meet the strict eligibility definition.

Chris Brown said he would like an educational piece drafted for these members who applied fo
purchase bailiff time — the piece needs to be blunt, and should explain that because of the unreliable
dataq, it has taken this long. Some issues remain, and some method should be provided going forward.

Bob Sugarman said he wants to come up with guidelines — “bright lines” — concerning eligibility and
ineligibility.

Michael Lynch said that if we know 3-4 members are clearly eligible, then we should start with those.
He said Steve Lundy should not spend all his time tracking down old payroll files — it's not his
responsibility. If someone is applying to buy time served in Orlando, Steve Lundy isn't driving to Orlando
fo get the forms filled out.

Chris Brown said going forward, the PFPF needs to have a policy — other entities need fo drive this, not
us. It is our job to administer. We are becoming detectives, which is inappropriate.

Chris Brown asked to get some steps in place in an information sheet that we could send out, that
would be fantastic.

Lawsikia Hodges said we would definitely do that.

2. Llitigation Summary Update

Lawsikia Hodges said OGC litigator Rita Mairs is present today, and that the PFPF received a complaint
after this Litigation Summary Update was published in the Board Book — a lawsuit filed by Christopher
Brock (HANDOUT).
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Rita Mairs said Wendy Byndloss of OGC was assigned to the Christopher Brock case, as she has some
familiarity with his issue.

Chuck Hayes said Christopher Brock is a retired firefighter.
Rita Mairs updated the Board of Trustees on the Keane case in State and Federal Court.

Rita Mairs said she recently received a notice of mediation on Keane's federal case. This was
unexpected. The 11t Circuit randomly selects cases for mediation. When we go to State Court — there
would definitely be mediation.

Rita Mairs said the notice stated a November 16th mediation date — and two of her people said they
would be not be here on the 16, We are given a maximum of 3 hours. We don't get to select the
mediator. There is a lot to be discussed — where the City as a defendant is, and where the Board of
Trustees as a defendant is. She thinks, at this juncture, the next step is to meet with the Board of Trustees
and Timothy Johnson and discuss whether we want to put the effort into coming to a position at the
16t or not. Or, do we want to wait until it's time for the State Court mediation.

Chris Brown said he and OGC should meet as soon as possible, and extend the individual visits to
Trustees as well.

Timothy Johnson said November 16th is a Board Meeting date.

Rita Mairs said she is working on getting that date moved.

Michael Lynch asked what the estimated time and cost would be to see the end of this case.

Rita Mairs said she and Michael Lynch spoke about this, and she would certainly get him an estimate.

Timothy Johnson asked if Chuck Hayes, or Rita Mairs would like to give some background on the
Christopher Brock case.

Rita Mairs said the complaint is 19 pages long, and very detailed. Tad Delegal is the attorney, and
Christopher Brock employed two firms. This is very serious.

Chuck Hayes gave a brief background of Christopher Brock’s history of employment with JFRD. He
bought 2 years of military service. Around 2004-2006, he went on military leave, returned for a day at
JFRD, then went on military leave again. He did this on and on —usually a 6-month or year long period.
There was another period of about 4 years her was gone on military leave, and the City continued fo
pay him his paramedic pay.

Michael Lynch said Christopher Brock was essentially gaming the system. He's been doing this for
almost 10 years.



POLICE AND FIRE PENSION FUND

BOARD OF TRUSTEES

MEETING SUMMARY - OCTOBER 18, 2018 - 9:00AM
Page 9

Chuck Hayes said OGC, John Keane, Joey Grieve, Archie Cullen, and Diane Moser worked on
Christopher Brock's case. Christopher Brock eventually left employment and applied for vested
retirement, and has recently began collecting his pension check.

Bob Sugarman reminded the Board of Trustees of the 48th Annual Police Officers’ & Firefighters Pension

Conference in Orlando in November. Pedro Herrera will be a speaker.

VIII. INVESTMENT CONSULTANT REPORTS
Dan Holmes

1. Economic & Capital Market Update — September 30, 2018

Dan Holmes discussed the Economic & Capital Market Update as attached. He fouched on topics
including rising interest rates, declining unemployment, job recovery, wage growth, GDP growth, and
inflation.

2. Flash Report - September 30, 2018

Dan Holmes discussed the Flash Report as attached —noting thatitis preliminary, and does not account
for all Real Estate indices. He discussed performance across all asset classes.

IX. COUNCIL LIAISON UPDATE
None.

X. OLD BUSINESS

1. Statement of Investment Policy
Deferred to November.

Lawsikia Hodges discussed some changes she made in the latest draft of the Statement of Investment
Policy (HANDOUT). References to Article 22 of the City Charter, and Chapter 121 of the Ordinance
Code were inserted where appropriate. Some changes were made to references to professional
services.

Lawsikia Hodges said substantive changes were made to language regarding the Emerging Manager
and Brokerage firms. Changes were made to make the document race-neutral. Supreme Court and
Florida cases outlawed sef-aside programs based on race. She said she changed the language to
define Emerging Managers and Brokers based on the firm's assefs under management.

Richard Patsy discussed his concern over language regarding the Fund's goal to invest “at least 10%
of the Fund'’s assefs with emerging investment managers”.
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Dan Holmes said he thought the 10% threshold is reasonable. The PFPF’s old investment policy had an
emerging manager policy, but there were not a lot of steps taken to implement emerging manager
searches.

Chris Brown noted that a lot of minority asset managers fall into the low assets under management
group.

Chris Brown said this senfence of “at least 10%" does not stand out as a 100% mandate. It is something
the Fund strives for —a good aspiration to have, so long as fiduciary responsibility comes first.

Richard Patsy said he would like some reassurance that this language is not mandatory.
Bob Sugarman said this is a goal, not a mandate.

Lawsikia Hodges asked Dan Holmes what dollar amount in assets under management would constitute
a small firm.

Dan Holmes said he would have to do research on where that threshold is and get back.

Chris Brown tabled the Statement of Investment Policy to November. He asked for a copy of the new
draft at least a week ahead of the meeting.

Michael Lynch asked for a redline version so he could frack changes made fo the document.
XL NEW BUSINESS
None.

Xll. UPCOMING MEETINGS

Timothy Johnson noted that in the dashboard, investment continuing education is fracked, and
aftending Manager Updates counts fowards that requirement.

1. Board of Trustees & FIAC Manager Update — Eagle Capital Management
Friday, October 26, 2018 at 10:00AM

2. Board of Trustees & FIAC Manager Update - WEDGE Capital Management
Monday, November 5, 2018 at 2:00PM

Chris Brown asked to move the November 16! Board of Trustees meeting to Thursday, November 15th
at 9:30AM. He asked the other Trustees if that worked for all of them. The Trustees agreed.

Chris Brown directed Timothy Johnson to move the meeting to Thursday, November 15" at 9:30AM.
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Michael Lynch discussed the annual affidavits that retirees must fill out confirming they are sfill alive
and eligible to collect their pension — and now they must indicate if they are reemployed by the City
of Jacksonwville.

Michael Lynch brought up the question of what constitutes legal reemployment with the City of
Jacksonville — he questioned whether contractual agreements between refirees, or retirees’
companies and the City of Jacksonville is legal. This is not explicitly listed in the ordinance code as
permissible. He said he is looking into this along with OGC.

Chris Brown said he would be working with someone from OGC to develop a proposal for ‘more
generic language’ and to ‘spell out’ in the ordinance code what is permissible reemployment with the
City of Jacksonville.

Michael Lynch said that would be a pension benefit change, and through 2015-304-E, all benefit
changes must be collectively bargained with the unions moving forward.

Chris Brown said we would work this out, fo make it easier for all entities involved.

Lawsikia Hodges said the question is “what is reemployment?2” She said retirees could create a
company to sell widgets, and sell widgets to the City through a confract. That is not reemployment.
We are looking into this.

Bob Sugarman said there is a question concerning whether this could be an “in-service distribution”.

Michael Lynch said he has spoken with the unions, Steve Zona included, and the intent is to pay the
Holiday Bonus at the same percentage as last year — 2.43%. He asked for the calculation as fo how
much this will cost. The unions will send their official statement with this request .

Chris Brown asked if there would be any timing issue to pay the bonus in December if it was approved
by the Board in November.

Michael Lynch said when the Board of Trustees is served lawsuits, he would like the Board to know what
its options are — not just for OGC fo tell the Board how we're going to litigate. He used the Keane case
as an example, and said he does not recall any time being given options for settlement, defending, or
anything else throughout this process.

Chris Brown said we need the options — but there is difference in lawsuits.

Michael Lynch said he is uncomfortable in being told how things are going to be litigated, instead of
the Board of Trustees having a voice.

Michael Lynch discussed the history of the Keane case as an example. He said his point is, if the Board
of Trustees is being sued by somebody, the first thing the Board should have is options as to whether
the Board even chooses to defend it — and he would like more of that information in the future.
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Chris Brown said he would take the first step — he will meet and discuss getting litigation options with
OGC.

Steve Lundy, Assistant Plan Administrator
Posted 10/19/2018

Willard Payne, Secretary
To be approved at the Board Meeting on November 15, 2018.

The next regular meeting will be held Thursday, November 15, 2018 at 9:30AM.



BUY™ SELL™ SHOP™

Downloaded From
www . TextBookDiscrimination.com

SELL YOUR OWN SAMPLES

(help others get the justice that they deserve)

B

www . TextBookDiscrimination.com

Get Booked Up on Justice!
© TBD Corporation. All Rights Reserved.


https://textbookdiscrimination.com/?tbdMrkt
https://textbookdiscrimination.com/Buy/?tbdMrkt
https://textbookdiscrimination.com/Sell/Samples?tbdMrkt
https://textbookdiscrimination.com/Shop/?tbdMrkt
https://textbookdiscrimination.com/?tbdMrkt
https://textbookdiscrimination.com/Sell/?tbdMrkt
https://textbookdiscrimination.com/Buy/?tbdMrkt
https://textbookdiscrimination.com/Sell/?tbdMrkt
https://textbookdiscrimination.com/Shop/?tbdMrkt
https://textbookdiscrimination.com/Sell/Samples?tbdMrkt
https://textbookdiscrimination.com/Sell/Samples?tbdMrkt
https://textbookdiscrimination.com/Sell/Samples?tbdMrkt



