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Filing # 60304497 E-Filed 08/11/2017 03:31:10 PM

IN THE CIRCUIT COURT, FOURTH
JUDICIAL CIRCUIT, IN AND FOR
DUVAL COUNTY, FLORIDA

CASE NO.: 2013-CA-007407
DIVISION: CV-F

BERNARD ALBERT KRUIDBOS,
Plaintiff,

\2

MELISSA NELSON, in her official

capacity as STATE ATTORNEY FOR

THE FOURTH JUDICIAL CIRCUIT

OF FLORIDA,

Defendant.
/

DEFENDANT’S MOTION TO DISQUALIFY WESLEY WHITE
FROM SERVING AS COUNSEL FOR PLAINITFF

Defendant, Melissa Nelson, in her official capacity as State Attorney for the Fourth Judicial
Circuit of Florida, requests that the Court enter an order disqualifying Wesley White (“White”)
from serving as counsel for Plaintiff in this case. In support, Defendant states:

1. White is a key witness in this case, as his actions are directly at issue for purposes of
Plaintiff’s whistleblower claim made pursuant to Florida’s Public Whistleblower’s Act, section
112.3187, Florida Statutes. See Plaintiff’s Second Amended Complaint.

2. Plaintiff alleges concern about whether the State Attorney’s Office turned over
information contained on Trayvon Martin’s cell phone to the Zimmerman defense team. Hr’g Tr.
at 115:4 —19. In lieu of presenting his concerns over the source file information to his supervisors
at the State Attorney’s Office, Plaintiff instead opted to meet with White and disclose confidential

information relating to the State’s prosecution of Mr. Zimmerman; i.e., information relating to the
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1nformat10n he found oh thé source ﬁle, as well aS the contents bf Plaintiff’ s conversations with
Assistant State Attorney Bernie de la Rionda and others about the State’s production of the source
file information. Kruidbos Dep. at 185:3 — 19, White Dep. at 75:24 to 76:13, 79:5 — 12; Hr’g Tr.
at 8:21 — 25, 20:23-25, 39:2-4, 116:7-22.

3. Plaintiff alleges that White, on his own accord, contacted Mark O’Mara, counsel for
George Zimmerman, and inquired whether Mr. O’Mara had received information that Plaintiff
asserted was on the source file. White Dep. at 80:2-12, 83:8-12, Hr’g Tr. at 9:1-4, 14-19, 43:20 to
44:7, 46:1-7, 48:3-12.

4. On May 28, 2013, White was called by the Zimmerman defense to offer testimony in
support of Zimmerman’s motion for sanctions against the State Attorney’s Office for alleged
discovery violations. White Dep. at 91:12-17; see generally Hr’g Tr. at 8:1 to 14:22. During his
testimony, White revealed that Plaintiff had supplied him with information about the content on
the source file. Hr’g Tr. at 11:4-7, 9:1-23.

5. Ultimately, the sanctions hearing was suspended so that Plaintiff could be subpoenaed
to testify. Hr’g 11:8 to 14:22. On June 3, 2013, O’Mara subpoenaed Plaintiff to appear before the
Court in the Zimmerman case on June 6, 2013. Second Am. Compl., Ex. A.

6. At some point between June 3, 2013, and June 6,2013, Plaintiff participated ina
telephone conversation organized and attended by White and Zimmerman’s defense counsel where
they discussed Plaintiff’s involvement in the State’s efforts to extract information from the source
file. Kruidbos Dep. at 80:19 to 81:19, 219:15-10, 222:11 to 223:2, 223:7-10, Hr’g Tr. at 137:20
to 138:8, 139:13-22, 140:19 to 142:11, 143:3-14, 145:1-5.

7. On June 6, 2013, both White and Plaintiff testified before the Court at the hearing on

Zimmerman’s motion for sanctions.
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8 ” k”i’lainti”f‘f’ s June 6, 2013 testkimor’xy conStitutes the speech that Plaintiff rélies on fo
support his claim.

9. White is prohibited from serving as both advocate and witness in the case. Rule 4
— 3.7(a) of the Rules Regulating the Florida Bar states as follows:

(a) When Lawyer May Testify. A lawyer shall not act as advocate at a trial in
which the lawyer is likely to be a necessary witness on behalf of the client unless:

(1) the testimony relates to an uncontested issue;

(2) the testimony will relate solely to a matter of formality and there is no reason to
believe that substantial evidence will be offered in opposition to the testimony;

(3) the testimony relates to the nature and value of legal services rendered in the
case; or

(4) disqualification of the lawyer would work substantial hardship on the client.
The comment section to Rule 4 — 3.7 states, in relevant part:

Combining the roles of advocate and witness can prejudice the tribunal and the

opposing party and can also involve a conflict of interest between the lawyer and

client.

The trier of fact may be confused or misled by a lawyer serving as both advocate

and witness. The combination of roles may prejudice another party’s rights in the

litigation. A witness is required to testify on the basis of personal knowledge, while

an advocate is expected to explain and comment on evidence given by others. It

may not be clear whether a statement by an advocate-witness should be taken as

proof or as an analysis of the proof.

10.  This dual role of advocate and witness “could prejudice the opposing party by
bolstering the lawyer’s testimony for his client because it comes from an advocate.” AlliedSignal
Recovery Tr. v. AlliedSignal, Inc., 934 So. 2d 675, 678 (Fla. 2d DCA 2006). “For instance, the
testimony may carry increased weight in the eyes of a jury because it comes from an advocate, or

a jury may confuse advocacy with testimony.” See Scott v. State, 717 So. 2d 908, 910 n.9 (Fla.

1998). “When it is shown that the attorney will be an indispensable witness or when the attorney
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becomesa “‘cent’ré”lu ﬁgure’ in fhe cése, disqualiﬁcation is ’appropriat‘e.” FZeitman V. McPhei‘sbn, |
691 So.2d 37, 38 (Fla. 1st DCA 1997).

11. White is a central witness in this case. It was White, who made the decision to
contact Zimmerman’s counsel and discuss the State’s handling of the source file information.

12. White is the only witness who can testify as to the reason he contacted the

Zimmerman defense team in the first place.

13.  Defendant will be unduly prejudiced if White is permitted to serve simultaneously
as counsel to Plaintiff and as a central witness at trial because White will be testifying about the
events while simultaneously asserting the lawyer/client privilege when convenient.

14.  White cannot be permitted to use his position as witness and as advocate as both
sword and shield. At this deposition, Mr. White asserted the attorney-client privilege as a basis
for refusing to answer questions directly related to Plaintiff’s claims on five separate occasions.
See White Dep. at 77:20-25, 78:16-20, 79:18-19, 88:11-12, 89:4-5.

15.  Permitting White to serve as advocate and witness will violate the rule of
sequestration at trial, as White, a non-party, and Plaintiff would be permitted to confer with each
other prior to their testimony, and would be present in the courtroom during each other’s testimony.
See § 90.616, Fla. Stat.

16.  White should never have agreed to represent Plaintiff in the first place because of
his role as a material witness. “If, from the very outset, the lawyer knows or can reasonably
anticipate that his testimony will be essential to the prosecution of his client’s case, he should
decline the representation altogether.” Hubbard v. Hubbard, 233 So. 2d 150, 152 (Fla. 4th DCA
1970).

17. White’s dual role as advocate and witness also creates an unwaivable conflict of
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1nterestw1th hlS own chent that ﬁnduly prejudiées his client, the adkmin’istrat‘ion‘ of justicé, and thé
Defendant. See AlliedSignal Recovery Tr., 934 So. 2d at 678. Pursuant to Rule 4 — 1.7(a)(2) of
the Rules Regulating the Florida Bar, a lawyer must not represent a client if there is a substantial
risk that the representation will be materially limited by a personal interest of the lawyer.

18. White’s personal interests are in conflict with Plaintiff’s interests in several ways.
White will be faced with defending his advice to Plaintiff regardless of whether his testimony is
in the best interests of his client. White’s explanation of events could easily place him at odds
with Plaintiff’s interests.

19.  For the foregoing reasons, Defendant requests that the Court enter an order
disqualifying White from representation of Plaintiff in this case, including serving as trial counsel
for Plaintiff.

Dated this } ‘ day of August 2017.

Respectfully submitted,

ALEXANDER DEGANCE B ETT, P.A.

I f@ A

Mark Mexander

Florida Bar No. 434078

E-mail: mark.alexader@adblegal.com
Email: mailbox@adblegal.com

1500 Riverside Avenue

Jacksonville, FL 32204

(904) 345-3277 Telephone

(904) 345-3294 Facsimile

Attorneys for Defendant
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CERTIFICATE OF SERVICE

I hereby certify that on August / l , 2017, I electronically filed the foregoing with the
Clerk of Court by using the Florida Courts E-Filing portal which will serve the document

electronically by email to the following: Wesley White, Esq., 2579 Oak Street, Jacksonville,

/A

/ v Atto}ffy

Florida 32204 (wfwhite@gmail.com).
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