
STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

ELIAS MAKERE, )  

Petitioner, )  

 ) Case No. 18-0373 

vs. ) 2017-01432 

 )  

ALLSTATE CORPORATION, )  

Respondent )  

 

PETITIONER’S RESPONSE IN OPPOSITION TO 

RESPONDENT’S RENEWED MOTION TO QUASH  

SUBPOENA TO GREG GUIDOS 

 

Petitioner, ELIAS MAKERE (“Petitioner”), on this 18th day of January 2019, responds to “Respondent’s 

Renewed Motion to Quash Subpoena to Greg Guidos” (hereinafter, “That Motion”) (filed on 1/9/19). He states the 

following: 

 

Key Points: 

A.) Invalidity  That Motion relies on the “Apex Doctrine”. Florida courts reject the Apex Doctrine. 

B.) Inaccurate  That Motion is contradicted by the very facts it proffers 

C.) Precedence  The DOAH has previously denied similar motions to quash 
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Background: The Petitioner identified a witness, then served him a subpoena to appear at trial 

Problem: The Respondent filed a motion to quash the subpoena on the grounds that the witness is an executive 

Request: The Court orders the Respondent to file the trial transcript on-or-before December 21, 2018 

 

 

Rule 1.410(c) | Fla. R. Civ. P. | (emphasis added) 

 

“but the court, on motion made promptly and in any event at or before the time specified in the 

subpoena for compliance therewith, may (1) quash or modify the subpoena if it is unreasonable and 

oppressive,…On motion to compel discovery or to quash, the person from whom discovery is sought 

must show that the information sought or the form requested is not reasonably accessible because 

of undue costs or burden….the court may nonetheless order discovery… considering the limitations 

set out in rule 1.280(d)(2)” 

 

§120.569(2)(k) | Florida Statutes | (emphasis added) 

 

“(k) 1. Any person subject to a subpoena may, before compliance and on timely petition, request the 

presiding officer having jurisdiction of the dispute to invalidate the subpoena on the ground that it 

was not lawfully issued, is unreasonably broad in scope, or requires the production of irrelevant 

material.” 

 

Honorable CJ Shahood and JJ Taylor | Invalidity of Apex Doctrine in Florida | Florida’s 4th DCA | (emphasis added) 

 

“[C]ourts should not hesitate to deny protection if it appears that the apex official has personal 

knowledge of the relevant claims at issue or if the motivations behind corporate actions are at issue” 

 

Official Recognition 

• COG 212  - Motion for Official Recognition (Emails)  - Filed on (11/27/18) 

• COG 213  - Motion for Official Recognition (4D05-1389) - Filed on (1/18/19) 

• COG 214  - Motion for Official Recognition (10-2629)  - Filed on (1/18/19) 

• COG 215  - Motion for Official Recognition (06-002115) - Filed on (1/18/19) 

 

Legal Citations 

• Rule 1.410(c)        - Fla. R. Civ. P. 

• 28-106.204(1)        - FAC 

 

Precedence 

• DOAH Case No. 06-2115       - Order (10/26/06) 

The DOAH has rejected similar motions that relied on the “Apex Doctrine” 
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RESPONSE 

I. Introduction 

1. That Motion fails for two fundamental reasons. There is neither a legal basis nor a factual basis to support 

it. Instead, it relies on inapplicable law for which it attempts to insert inaccurate information. 

II. Unsupported Legal Basis 

1. The Respondent never cited any legal authority for That Motion. The 18-page pleading is devoid of any 

mention of Florida Statutes, Florida Administrative Codes, or even Florida rules of procedure. 

2. Instead, That Motion relied on the “Apex Doctrine” (albeit implicitly). As the following quotes show 

(emphasis added): 

“In order to justify subpoenaing a CEO or agency head to testify, a 
party is required to establish that [he] is uniquely able to provide 
relevant testimony and/or information and that the party exhausted 
other tools in discovery.” 

- That Motion, ¶4 

Compare that with the written opinion in Citigroup v Holtsberg, 4D05-1389, Florida Fourth District 

Court of Appeals (emphasis added): 

“Defendants apparently rely on the “apex doctrine” itself to supply the 
irreparable harm factor. Expressly adopted in some jurisdictions, this 
doctrine protects the top officers of a corporation from being deposed 
without a showing that they have unique or special knowledge of the 
events and that the party seeking the deposition is unable to obtain 
the information using less intrusive means” 

- Honorable CJ Shahood and JJ Taylor | 4D05-1389 | 12/21/05 | Florida’s 4DCA 

3. The problem is that Florida has never adopted the “Apex Doctrine” (emphasis added): 

“First, no reported Florida appellate court opinion has expressly 
adopted the doctrine; a district court of appeal cannot adopt a 
doctrine which arguably conflicts with discovery rules.” 

- Honorable CJ Shahood and JJ Taylor | 4D05-1389 | 12/21/05 | Florida’s 4DCA 

Indeed, the Apex Doctrine does conflict with Rule 1.280 Fla. R. Civ. P., Rule 1.410(c) Fla. R. Civ. P. and 

§120.569(2)(k). None of which provide any deference for a corporate executive. None of which prescribe 

the need to exhaust other discovery methods beforehand.  
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4. Moreover, the DOAH has dispelled this same notion before. In AHCA v Oakridge, DOAH Case No. 06-2115, 

the Court dispatched a motion for a protective order which relied on the “Apex Doctrine”. The opponent 

to the motion wrote the following (emphasis added): 

“[The Apex Doctrine] is diametrically opposed to Florida’s discovery 
process which allows a party to discover any matter not privileged 
which is relevant to the subject matter of the pending action.” 

- Melanie Ann Hines, Esq (279250) | 10/24/06 | DOAH Case No. 06-2115 

In the interest of judicial economy, the Petitioner incorporates that response into his response (see 

Exhibit B). As such, this Court should deny That Motion for the same reason. 

5. Furthermore, That Motion referenced an inapplicable DOAH case (13-4292). The presiding judge there 

implicitly used the Apex Doctrine. However, implicit use of the Apex Doctrine is forbidden, as the written 

opinion in Serrano v Cintas, 10-2629, US 6th Circuit Court of Appeals (emphasis added): 

“A few district courts in the Sixth Circuit have recently applied the apex 
doctrine claiming that while “the term ‘apex deposition’ has not been 
used by the Court of Appeals for the Sixth Circuit . . . this Circuit [has] 
used the same analysis without using the specific term.” ... We 
disagree.” 

- Honorable Judges Moore, Gibbons, and Alarcon | 10-2629 | 11/9/12 | US 6th Circuit Court of Appeals 

The quoted case is particularly probative because it was also an employment discrimination case. 

6. That Motion also referenced several inapplicable cases involving government agencies. However, as 

Florida’s 4th District Court of Appeals explains, corporations cannot use the “Apex Doctrine” (emphasis 

added): 

“To the extent the first district may have adopted the doctrine in 
Department of Agriculture and Horne, those cases are distinguishable 
as arising in a governmental context, where there are policy 
arguments, such as not discouraging people from accepting positions 
as public servants, that are not applicable in the corporate context.” 

- Honorable CJ Shahood and JJ Taylor | 4D05-1389 | 12/21/05 | Florida’s 4DCA 

Since the instant case involves a corporate defendant and an individual, the Court should deny That 

Motion.  
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7. Florida make it clear that a motion to quash must abide by established laws, codes, and rules (ie, not the 

“Apex Doctrine”). The Respondent, however, failed to follow Florida’s legal framework. Therefore, this 

Court should deny That Motion. 

III. Inaccurate Facts 

8. That Motion was based on a number of inaccurate statements. Most notably, it claimed that the 

Petitioner did not attempt to retrieve information from the Witness in other ways. This is false. 

a. On May 8, 2018, the Petitioner sent a Request for Production pertaining to the Witness 

b. On May 10, 2018, the Petitioner sent a Request for Admissions pertaining to the Witness. 

In short, the Respondent attempted to insert inaccurate facts into a flawed legal mechanism. This is fata 

to its request. Thus, the Court should deny That Motion. 

Logical, Fair Solution 

As the record shows, the Witness is uniquely positioned to answer questions that are pertinent to the 

Petitioner’s case: 

 The Witness was the Petitioner’s manager (twice removed): 

Petitioner reported to Ms. Lisa Henry who reported to Mr. Richard Schaefer who reported 

to Greg Guidos. 

The Petitioner has met the Witness. He has shaken the Witness’ hand.  

The Witness terminated the Petitioner (see Exhibit A). 

The Petitioner alleges that the Witness directed the employment discrimination. Or – at the very 

least – incentivized it 

:  
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CONCLUSION 

 

WHEREFORE, the Petitioner respectfully asks this court to deny the Respondent’s Renewed Motion to Quash 

the Subpoena to Greg Guidos. 

Dated this 18th Day of January 2019. 

Respectfully submitted,  
 

ELIAS MAKERE 
s/ Elias Makere, Pro Se 
3709 San Pablo Rd. S # 701 
Jacksonville, FL 32224 
Tel: (904) 294-0026 
E-mail: justice.actuarial@gmail.com  

 

CERTIFICATE OF SERVICE 

 

I HEREBY CERTIFY that on this 18th Day of January 2019, I electronically filed the foregoing with the Clerk of Courts 

by using the Florida Courts E-filing Portal which will send a notice of electronic filing to the following:  

 

 

Liebler, Gonzalez & Portuondo 
44 West Flagler Street 
Courthouse Tower 25th Floor 
Miami, FL 33130 
(respondent’s lawyer) 

on behalf of: 
Allstate Corporation 
2775 Sanders Road F5 
Northbrook, IL 60062 
(respondent) 

 
Tammy S. Barton, Agency Clerk 
Florida Commission on Human Relations 
Room 110 
4075 Esplanade Way 
Tallahassee, Florida 32399-7020 
(agency) 

 

 

 /s/ Elias Makere  
 

1/ The Witness is indeed an executive for the 

Respondent. Both parties agree (see Petition for 

Relief, see ‘That Motion’). 
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EXHIBIT A 
The Witness’ Involvement in Alleged Employment Discrimination 

 

From: Respondent | To: Agency (FCHR) | Date: 9/8/17 

 

Source: Respondent’s Answer to Petitioner’s Charge of Discrimination 

2nd Page Excerpt 
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EXHIBIT B 
 

 

 

 

 

 

 

 

 

 

 

 

  




































































































































