
STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

AGENCY FOR HEALTH CARE 
ADMINISTRATION,

     Petitioner,

vs.

TENET HEALTH SYSTEM NORTH SHORE, 
INC.,

     Respondent.
_______________________________/

Case No. 16-0346MPI

SECOND ORDER UNSEALING FILE AFTER OPPORTUNITY FOR JUDICIAL 
REVIEW

By letter dated February 25, 2016, Respondent asked that 

this case file be unsealed.  By letter dated March 2, 2016, 

Petitioner opposed this request.  On March 4, 2016, the 

Administrative Law Judge entered an Order Unsealing File 

after Opportunity for Judicial Review (First Order), which 

provided Petitioner with an opportunity to allege specifically 

how Respondent is guilty of "abuse," as defined in 

section 409.913(1)(a), Florida Statutes.  As noted in the 

First Order, such an allegation would compel the sealing of the 

case file, pursuant to section 409.913(12).  

On March 11, 2016, Petitioner filed a response that 

contends that it has alleged "abuse" sufficient to compel the 

sealing of the case file.  In short, Petitioner stated that 
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Respondent treated undocumented aliens beyond the point of 

alleviating their medical emergency conditions and received 

Medicaid reimbursements for these goods and services.  

As it applies to provider practices, section 

409.913(1)(a)1. provides that "abuse" occurs when:  (1) a 

provider practice is inconsistent with "generally accepted 

business or medical practices" and (2) the practice results in 

(a) an unnecessary cost to the Medicaid program or 

(b) reimbursement for goods or services that are not medically 

necessary or that fail to meet professionally recognized 

standards for health care.  

Petitioner's response details allegations of unnecessary 

costs to the Medicaid program, but fails to identify a provider 

practice inconsistent with generally accepted business or 

medical practices and fails to state that such a practice has 

resulted in these unnecessary costs.  The alleged provider 

practice is treating undocumented aliens.  In itself, treating 

undocumented aliens is not inconsistent with generally accepted 

business or medical practices, or, if it is, Petitioner has not 

so alleged.

Petitioner may be implying that treating undocumented 

aliens past the point for which Medicaid reimbursement is 

available is inconsistent with generally accepted business or 

medical practices.  If so, Petitioner is reading out of the 
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statute the first element of the definition of "abuse"--i.e., a 

practice inconsistent with generally accepted business or 

medical practices.  Under the two-part statutory definition, 

"abuse" does not arise from a practice resulting in an 

unnecessary cost to the Medicaid program or a reimbursement for 

goods or services that are not medically necessary or fail to 

meet professionally recognized standards for health care, unless 

the practice also is inconsistent with generally accepted 

business or medical practices.  As explained in the First Order, 

not all overpayments are the result of fraud, abuse, or neglect.  

Under the statutes, Petitioner must allege both:  a) an 

unnecessary Medicaid cost or a reimbursement for goods or 

services that are not medically necessary or fail to meet 

professionally recognized standards for health care AND b) that 

this cost, reimbursement for medically unnecessary goods or 

services, or reimbursement for goods or services failing to meet 

professionally recognized standards resulted from a practice 

that is inconsistent with generally accepted business or medical 

practices.  Petitioner has failed to allege that Respondent's 

treatment in this case is inconsistent with generally accepted 

business or medical practices.

As stated in the First Order, it is necessary to provide 

Petitioner with an opportunity for effective judicial review, 

so, for a period of time, the confidentiality of the pleadings 
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and exhibits must be maintained.  The present situation is 

comparable to one in which a trial court rejects a claim of 

privilege, but must give the party asserting the privilege an 

opportunity to obtain appellate review prior to disclosing the 

information to which the privilege was asserted.  Wallanpatrias 

Found. v. AMP Serv. Ltd., 964 So. 2d 903 (Fla. 4th DCA 2007) 

(per curiam).  The Administrative Law Judge will thus give 

Petitioner until April 22, 2016, to file with the Division of 

Administrative Hearings a pleading indicating that it has 

commenced judicial review of this Order, and, if Petitioner does 

so, this file will remain confidential until the final 

disposition of the legal action.

Based on the foregoing,

It is

ORDERED that Respondent's request to unseal this file is 

granted; provided, however, the Clerk will not unseal this file 

until April 25, 2016, and will do so on that date only if 

Petitioner has not filed a pleading by the close of business on 

April 22, 2016, stating that it has commenced a proceeding to 

obtain judicial review of this Second Order.
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DONE AND ORDERED this 01th day of April, 2016, in 

Tallahassee, Leon County, Florida.

S                                  
ROBERT E. MEALE
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida  32399-3060
(850) 488-9675
Fax Filing (850) 921-6847
www.doah.state.fl.us

Filed with the Clerk of the
Division of Administrative Hearings
this 01th day of April, 2016.
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