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DIVISION OF ADMINISTRATIVE HEARINGS

DATE FI};]F d A0 (2

IN THE DISTRICT COURT OF APPEAL,
FOURTH DISTRICT, STATE OF FLORIDA

CHARLES AND KIMBERLY JACOBS,
and SOLAR SPORTSYSTEMS, INC.

Petitioners,

V. CASE NO.
DOAH NO. 12-001056
FAR NIENTE STABLES II, LLC,
POLO FIELD ONE, LLC, and
SOUTH FLORIDA WATER
MANAGEMENT DISTRICT,

Respondents.
/

EMERGENCY PETITION FOR WRIT OF MANDAMUS,
CONSTITUTIONAL STAY WRIT, AND REVIEW OF
NON-FINAL ADMINISTRATIVE LAW JUDGE’S
RULING AND ORDER DENYING MOTION FOR STAY

Petitioners Charles and Kimberly Jacobs (the “Jacobs”) and Solar
Sportsystems, Inc. (collectively, the “Petitioners”) seek emergency relief because
an Administrative Law Judge (“ALJ”) overruled the Petitioners’ claim of work
product immunity and have directed the witness to testify as to work product
matters upon resumption of the witness’s deposition, which is scheduled to occur
at 11 a.m. this morning. The ALJ refused to enter a written order, to memorialize

his oral pronouncement.
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Petitioners seek:

1. A writ of mandamus, directing the ALJ to enter a written
ruling;

2. A stay of the witness’s testimony pending completion of
proceedings in this Court; and

3. Quashing of the ALJ’s order which overruled the Petitioner’s
objections on the basis of work product immunity.

I. BASIS FOR INVOKING THIS COURT’S JURISDICTION.

This Court has jurisdiction to review a “preliminary, procedural, or
intermediate order of the agency or of an administrative law judge of the Division
of Administrative Hearings . . . if review of the final agency decision would not
provide an adequate remedy.” § 120.68(1), Fla. Stat. (2011); Fla.R.App.P.
9.190(b)(2) (“Review of a non-final agency action under the Administrative
Procedure Act, including non-final action by an administrative law judge . . . shall
be commenced by filing a petition for review in accordance with rules 9.100(b)
and (c).”). This is the proper District to hear this review because “[jludicial review
shall be sought in the appellate district where the agency maintains its headquarters
or where a party resides.” § 120.68(2)(a), Fla. Stat. (2011).

The Court has jurisdiction to issue mandatory or prohibitory relief in
administrative cases. Id. § 120.68(6). This Court has jurisdiction to issues writs of

mandamus, and all writs necessary to the complete exercise of its jurisdiction. Art.
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V, § 4(b)(3), Fla. Const. The Court has the power to review an order denying a
stay. Fla.R.App.P. 9.190(e)(3).

II. STATEMENT OF THE FACTS.

This case arises from proceedings before the Division of Administrative
Hearings, involving a challenge by Petitioners to a permit issued by the South
Florida Water Management District (“SFWMD?”) for property located within the
Village of Wellington. The permit was issued to the Respondents in connection
with the development of a project referred to as the “World Dressage Complex.”
Dressage is an equestrian sport. The World Dressage Complex required a host of
zoning and building approvals from Wellington and a permit from the SFWMD..
Petitioners have challenged several of the approvals provided to the World
Dressage Complex. As pertinent here, there are two separate cases: these
administrative proceedings and a separate circuit court action.

Petitioners initiated the circuit court action in Palm Beach County to
challenge certain Wellington approvals issued in connection with the World
Dressage Complex. Jacobs v. Village of Wellington (50 2012 CA 0000059 XXX

MB). Thereafter, Petitioners initiated these proceedings to challenge a SFWMD
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permit issued for the World Dressage Complex. See Amended Petition for Formal
Administrative Hearing at Tab 3.!

In the administrative case, the ALJ bifurcated the proceedings. In the first
phase, the issues are limited to (1) Petitioners’ standing under the test announced in
Agrico Chemical Co. v. Dep’t of Environmental Regulation, 406 So. 2d 478
(Fla.2d DCA 1981); and (2) the timeliness of their petition. The hearing in the first
phase is scheduled for Monday June 11, 2012.

During discovery in this case, Far Niente Stables II, LLC and Polo Field
One, LLC (Collectively, “Far Niente”) sought to take the deposition of Mr. Robert
Cole, III and demanded that he produce certain documents related to an
investigation of issues regarding the World Dressage Complex. See Amended
Notice of Taking Deposition Via Telephone Duces Tecum at Tab 4. Mr. Cole is
an expert who had been retained by the Jacobs’ circuit bouft litigation counsel.
Mr. Cole performed an investigation of multiple permits and approvals relating to
the World Dressage Complex in connection with the circuit court litigation.

Petitioners sought a protective order on the theory that Mr. Cole had nothing
pertinent to say. See Petitioners’ Motion for Protective Order as to the Deposition

Duces Tecum of Robert Cole, Il at Tab 5. He had not been retained as an expert

witness in the administrative proceedings., See id. at Y3, 5. Respondents alleged

' Record references herein are made to the appropriate tab of the attached index.
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that they sought to depose Mr. Cole regarding his knowledge of the construction at
the project, which they say is relevant to the standing and timeliness issues
currently being litigated in the administrative proceedings. They contend that his
opinions are discoverable. See Respondents, Far Niente Stables 1I, LLC, and Polo
Field One, LLC's Response in Opposition to Petitioners’ Motion for Protective
Order at Tab 6 9Y5-6. Respondents did not directly address work product
immunity in their response.

Respondents also subpoenaed Mr. Cole to testify at an evidentiary hearing
scheduled in front of ALJ Early on June 11, 2012. Petitioners moved to quash the
subpoena on the same grounds raised in the motion seeking a protective order —
that Mr. Cole had not been retained as an expert witness in these proceedings.
See Petitioners’ Reply and Companion Motion to Quash Subpoenas at Tab 2.
Respondents opposed the Motion to Quash and argued that they were, nonetheless,
entitled to take his deposition. See Respondents, Far Niente Stables II, LLC, and
Polo Field One, LLC’s Response in Opposition to Petitioners’ Motion to Quash
Subpoenas at Tab 7. ALJ Early denied Petitioners’ request for the entry of a
protective order or an order quashing the hearing subpoena. See Order Denying
Petitioner's Motion for Protective Order and Motion to Quash Subpoenas (“Order”)

at Tab 9,
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Mr. Cole’s deposition proceeded on June 7, 2012. See Deposition Transcript
of Robert D. Cole, I (June 7, 2012) (“Cole Depo.”) at Tab 10. During the
deposition Respondents sought to learn privileged information from Mr. Cole
about his investigations and opinions formed in connection with his retention by
Respondents’ attorney in the ongoing circuit court action. Respondents’ counsel
objected to this line of questioning based on work product immunity. See, e.g.,
Cole Depo. at 18:9-20:17, 27:22-28:3, 35:23-36:1. The deposition was halted and
a telephone hearing was held before ALJ Judge J. Lawrence Johnston.” See id. at
38:22-54:21.

During the hearing, Respondents argued that they sought to depose Mr. Cole
as a fact witness and that his work product immunity had been waived rendering
all of his observations about the project discoverable. ALJ Johnston overruled
Petitioners’ work-product privilege objections without stating the basis for his
ruling. See id. at 52:10-17, 53:10-17. Judge Johnston did not address whether the
information sought from Mr. Cole could be obtained by Respondents from another
source. See generally id. ALJ Johnston also denied the entry of a stay that would
temporarily prevent Respondents from eliciting testimony about the project from

Mr. Cole during further deposition or at the June 11, 2012 evidentiary hearing. See

2 ALJ Johnston presided over the hearing because ALJ Early was not available. See
Cole Depo. at 9-14,

{24358290;1} 6



id. at 52:21-53:17. ALJ Johnston initially advised that he would issue a written
order reflecting his rulings. See Affidavit of Jeffrey S. Bass at Tab 1 §45-6. Later
in the afternoon, however, his office called the office of Petitioners’ counsel and
advised that he would not be issuing a written order. See Affidavit of Nydia
Marrerro-Bordon at Tab 2 ]{3-4.

The rulings are a departure from the essential requirements of law because
Mr. Cole is a non-testifying consulting expert in the related circuit court action,
and therefore, the substance of Mr. Cole’s investigation, reports, and opinions is a
classic example of work product protected material. Respondents’ efforts to re-
characterize Mr. Cole as a fact witness in these proceedings, in an effort to
circumvent the protection afforded to his work product, should be rejected. The
Petitioners are now in immediate danger of being subjected to cat-out-of-the-bag
disclosure of the privileged information of their expert consultant. Because
Respondents will seek further testimony from Mr. Cole at Monday’s evidentiary
hearing, Petitioners request expedited review of this petition.

IIl. NATURE OF THE RELIEF SOUGHT.

A. MANDAMUS
The Petitioners respectfully request that this Court issue a writ of mandamus

to the ALJ, directing him to enter a written order memorializing his oral ruling of
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June 7, 2012, which overruled petitioners’ objections on grounds of work product
immunity. A written order is necessary for review in this Court.

B. STAY PENDING REVIEW IN THIS COURT

Petitioners ask this Court to enter a stay of the ALJ’s ruling pending
completion of proceedings in this Court. Petitioners sought a stay from the ALJ,
but he denied the request. Tab 1§ 4; Cole Depo at 52:21-53:17. This Court is
empowered to issue “other writs necessary to the complete exercise of its
jurisdiction.” Art. V, § 4(b)(3), Fla. Const.

C. PETITION FOR REVIEW

Petitioners request that this Court overturn the ALJ’s ruling, by which he
rejected Petitioners’ assertion of the work product immunity. Mr Cole is an expert
retained by Petitioners’ counsel in the parallel pending circuit court litigation
between Petitionérs and Far Niente. The claim of work product immunity is well
taken and should be sustained.
IV. ARGUMENT

A. Petitioners Are Entitled to a Writ of Mandamus or other

Mandatory Relief Directing the ALJ to Enter an Order
Memorializing His Oral Rulings.

“While in a sense a judgment or ruling is rendered when it is orally

announced by the presiding judge, yet until such order or judgment is entered of

record, there is no competent evidence of its rendition, at least such as will support
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an appeal” State v. Bird, 175 So. 858, 859 (Fla. 1937). Indeed, “[n]o order or
Judgment of a trial court is appealable until reduced to writing and filed with the
trial court clerk.” Srate v. Wells, 326 So. 2d 175, 176 (Fla. 1976). As noted, the
ALJ below orally pronounced his decision, but refused to memorialize his ruling in
a written, signed order, thus limiting Petitioners’ ability to seek appellate review.
“If a trial court fails or refuses to enter a written order that is needed for an appeal,
counsel has the remedy of filing a motion or a petition for writ of mandamus with
this court to compel the trial court to enter such an order.” State v. Sullivan, 640
So. 2d 77, 78 (Fla. 2d DCA 1994). As such, Petitioners request that this Court
issue a writ of mandamus or other mandatory relief, directing the ALJ to enter an
order memorializing his oral ruling. State v. Robinson, 813 So. 2d 1072 (Fla. 1st
DCA 2002) (granting mandamus and directing the trial court “to promptly render a
written order memorializing its ruling.”).

B. Pursuant to the Court’s All Writs Power, Petitioners Are Entitled
to a Stay of Any Further Testimony By Mr. Cole Pending
Completion of Review By This Court.

The Florida Constitution bestows on the district courts the all writs power.

Art. V, § 4(b)(3), Fla. Const. (district courts may issue “other writs necessary to the
complete exercise of [their] jurisdiction.”). Encompassed in the district court's all
writs power is the power to issue constitutional stay writs. Petit v. Adams, 211 So.

2d 565, 566 (Fla. 1968) (issuing a stay under its all writs powers); Fraternal Order

{24358290:1} 9



of Police Lodge 92 v. Freeman, 372 So. 2d 945, 949 (Fla. 3d DCA 1979) (entering
"constitutional stay writ . . . [which] stayed [the final judgment] pending the
disposition of th{e] appeal.”). Constitutional stay "writs are primarily used to
preserve the status quo pending complete appellate review of an issue." Florida
Appellate Practice, §10.13 (8™ ed. 2012). Petitioner requests that this Court,
pursuant to its all writs power, issue a stay of any further testimony by Mr. Cole, at
deposition on June 8 and at the hearing scheduled for June 11, pending completion
of review by this Court.

C. ALJ Johnston’s Ruling is a Departure From the Essential
Requirements of Law Because Mr. Cole’s Opinions, Observations,
and Documents Regarding the World Dressage Complex are
Entitled to Immunity from Disclosure Pursuant to the Work

Product Doctrine,

1. Mr. Cole’s Work Product Is Immune From Disclosure in
These Proceedings.

Pursuant to Florida Rule of Civil Procedure 1.280(b)(4)(B), “where an
expert has been hired in anticipation of litigation, but was not expected to be called
as a witness, the facts known or opinions held by the expert are deemed to be work
product and may be discovered only upon a showing of exceptional
circumstances.” Huet v. Tromp, 912 So. 2d 336, 338 (Fla. 5th DCA 2005); see
also Horne v. K-Mart Corp., 558 So. 2d 1079, 1080 (Fla. 4th DCA 1990)

(quashing order compelling production of video of non-testifying expert
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performing and explaining tests on venetian blind and adjustment cord that was
prepared in anticipation of litigation). Here, Mr. Cole was hired by the Jacobs’
circuit court litigation counsel to investigate issues regarding the construction and
permitting of the World Dressage Complex in connection with a circuit court
lawsuit. Therefore, “the facts known or opinions held by” Mr, Cole “are deemed to
be work product” and are immune from disclosure. See Huet, 912 So. 2d at 338.
Work product immunity afforded to Mr. Cole extends beyond the circuit
court litigation for which his investigations were initially performed; the protection
applies to all actions and will continue to apply even after circuit court litigation
has terminated. See dlachua Gen. Hosp., Inc. v. Zimmer US4, Inc., 403 So. 2d
1087, 1088-89 (Fla. Ist DCA 1981) (“[W]ork product retains its qualified
immunity after the original litigation terminates, regardless of whether or not the
subsequent litigation is related.”); Cole Depo. at 27:22-28:2. Indeed, “[t]he work
product privilege would be attenuated if it were limited to documents that were
prepared in ‘the case for which discovery is sought.” Id. at 1089. Therefore, “[a]n
investigator,” such as Mr. Cole, “cannot properly be required, in a discovery
deposition, to reveal the contents of [his] communication[s] or reports relating to
... his investigation.” See id. at 1088. This protection may only be overruled in
light of “proof of the adverse party’s need and inability to obtain the materials

without undue hardship.” See id.
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2. Respondents Have Not Demonstrated Exceptional
Circumstances Requiring the Production of Mr. Cole’s
Protected Work Product and Testimony.

Respondents have failed to demonstrate any exceptional circumstances that
would require the facts known or opinions held by Mr. Cole to be disclosed. A
party can only overcome the work product privilege attaching to non-testifying
experts by a showing of exceptional circumstances which make it impracticable for

the party seeking discovery to obtain facts or opinions on the same subject by other

means. See Gilmor Trading Corp. v. Lind Elec., Inc., 555 So. 2d 1258, 1260 (Fla.

3d DCA 1990) (quashing order allowing the deposition of petitioner’s non-

testifying experts because respondent failed to demonstrate exceptional
circumstances to justify invading work-product immunity). Respondents have not
provided proof that they will suffer hardship if they do not obtain the facts known
and opinions held by Mr. Cole and contained in his confidential reports. Nor have
they demonstrated their inability to investigate the facts known by Mr. Cole or the
subjects of his opinions using their own resources. To the contrary, Respondents’
counsel has stated that “[a] middle schooler can go on to the water management
district’s website and research permit files.” Cole Depo. At 36:14-16.

Respondents allege that Mr. Cole may possess facts, photographs or
documents relating to the World Dressage Complex site that will aid in their

arguments in these proceedings. Tab 6 §5. This argument is unavailing and must
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be rejected because Respondents have had equal access to the World Dressage
Complex site. See Centex Rooney Constr. Co., Inc. v. SE/Broward Joint Venture,
697 So. 2d 987, 988 (Fla. 4th DCA 1997) (quashing order compelling petitioner’s
non-testifying expert to produce “factual records” such as photographs and notes,
where respondents, at all relevant times, had access to building with every
opportunity to take their own photographs and make their own notes). Moreover,
Respondents have not presented testimony or evidence that any alleged documents
or opinions of Mr. Cole are “critical to the theory of [Respondents’] case, or to
some significant aspect of the case,” which is the standard required to compel
discovery of work-product materials. See Nevin v. Palm Beach Cnty. Sch. Bd., 958
So. 2d 1003, 1006 (Fla. 1st DCA 2007) (internal quotations and citation omitted).
Petitioners argue that Mr. Cole has reached certain factual findings based on
his review of the project which are pertinent to the issues in this case and,
therefore, discoverable. Cole Depo. at 20:10-12, 44:14-23. However, a party
cannot circumvent the nearly absolute work-product privilege applicable to facts
known by non-testifying experts by re-classifying them as “fact witnesses.” See
Gilmor Trading Corp. v. Lind Elec., Inc., 555 So. 2d 1258, 1260 (Fla. 3d DCA

1990).
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3. Petitioners Have Not Waived Work Product Immunity

Respondents also claim that Petitioners waived Mr. Cole’s work product
immunity by filing an affidavit of Mr. Cole in the circuit court action. See Cole
Depo. at 47:7-15. In that affidavit, Mr. Cole only addressed issues related to
Wellington permits and approvals; he made no reference to the SEFWMD permit at
issue in these proceedings. See Tab 8, Exh. B; see also Cole Depo. at 47:24-48:20.
The heart of Respondents’ argument is that Mr. Cole cannot be designated as a
testifying expert on the issues addressed in the disclosed affidavit, but then later
enjoy the protected status of a non-testifying expert on other issues involving the
same project. Id. at 51:7-19. However, this Court has squarely rejected this
argument. See Morgan v. Tracy, 604 So. 2d 15, 15 (Fla. 4th DCA 1992).

In Morgan v. Tracy, the respondent sought to depose petitioner’s expert. The
expert had initially been disclosed as a testifying expert and his written report on
certain issues had been produced. See id. Thereafter, petitioners withdrew the
expert from their list and moved for a protective order to prevent his deposition on
issues that had not been disclosed in the report. The trial court denied the motion
for protective order, but this Court quashed the order on certiorari review and
rejected “respondent’s contention that petitioner’s prior disclosure of the expert’s
written report constituted a waiver of the work product privilege as to the facts

known and opinions held by the expert that were not previously disclosed.” Id.
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Therefore, pursuant to Morgan v. Tracy, Respondents’ argument that Mr. Cole
cannot wear different hats on different issues» is erroneous.

In sum, because Respondents have failed to prove the existence of any
special circumstances, the work product immunity afforded to the facts, opinions
and documents of Mr. Cole must remain intact. The ALJ’s rulings were a
departure from the essential requirements of law.

V. CONCLUSION

For the foregoing reasons, Petitioners Charles and Kimberly Jacobs and
Solar Sportsystems, Inc. respectfully request that this Court (i) issue a writ of
mandamus, directing the ALJ to enter a written ruling; (ii) issue a stay of the
witness’s testimony pending completion of proceedings in this Court; and (iii)
. quash the ALJ’s order which overruled the Petitioner’s objections on the basis of
work product immunity.

CERTIFICATE REGARDING EMERGENCY

Pursuant to the Court’s Administrative Order, an emergency exists because
the ALJ’s ruling requires Mr. Cole to testify about matters protected by the work
product immunity. It is “cat out of the bag” discovery. The deposition is

scheduled to resume at 11 a.m. Friday, June 8.
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