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FOR IEW

Petitioner DR. JOSEPH GAETA ("petitioner" or "Dr.
Gaeta") hereby submits (1) his petition for review of several
non-final administrative orders of an Administrative Law Judge
(*ALJ") pursuant to Fla.R.App.P. 9.100(c} (3) and Fla.Stat.
120.68(1) and (2) his petition for a writ of mandamus to compel
the ALJ to decide petitioner’s motion for sanctions which the ALJ

expressly refused to decide.
I. v ISDICTI F

Petitioner DR. GAETA is a Florida-licensed dentist
for the past 18 years and is respondent before the Division of
Administrative Hearings in a disciplinary proceeding alleging
dental malpractice and record-keeping errors concerning a gingle
dental patient. The ALJ rendered three (3) adverse rulings for
which there is no adequate remedy by appeal from a final
judgment. The ALJ also expressly refused to decide petitiocner’s
motion for sanctions. _

This Court has jurisdiction over the petition for
review of the non-final orders pursuant to Fla.R.App.P.
9.100{(¢} (3) (review of non-final agency action) and Fla.Stat.
120.68(1) ("immediately reviewable if review of the final agency
decision would not provide an adequate remedy") and has juris-
diction over the petition for a writ of mandamus pursuant to

Fla.R.App.P. 9.100(e). Petitioner timely files this petition

within 30 days under Fla.R.App.P. 9.100(c) (3).




II. NECESSITY FOR THIS PETITION NOTWITHSTARDING
THR ‘'S _RE ID I

As shown below, the ALJ’s decisions have been so
prejudicial and so contrary to established legal principles that,
when brought to his attention, he recused himself in the middle
of the trial (11/7/07 entry'on docket sheet, exh.l). The trial
has been suspended. The record is in shambles.

The recused-ALJ's orders remain of record. They have
not been vacated. A new ALJ has been appointed, but there is
no indication what, if anything, the new ALJ will do about the
recused-ALJ’'s orders.

Because of this uncertainty, and because it is not
known whether the new ALJ will adhere to the recused-ALJ’s
orders, petitioner must file this petition for review at this
time. Rule 9.100(¢) (3) imposes a strict 30-day limit on filing
this petition for review of the recused-ALJ’s orders. This
30-day period does not abate because of the recusal.

To the extent that the new ALJ will vacate and reverse
the recused-ALJ’s orders and render a decision on the motion for
sanctions, this petition for review and wandamus will become
moot. However, to the extent that the new ALJ will adopt or
adhere to the recused-ALJ's orders and/or declines to address the
motion for sanctions, this petition for review and mandamus is
necessary and must be filed at this time within the 30-day period

in Rule 9.100(c) (3).




IIT. IDENTIT ADMINI VE LAW

The Administrative Law Judge who refused to decide
petitioner’s motion for sanctions (mandamus pursuant to
‘Fla.R.App.P. 9.100(e)) and who rendered the non-final agency
orders of which review is sought pursuant to Fla.R.App.P.
9.100(¢c) {(3) and F.S. 120.68{1) is Judge William F. Quattlebaum.
Judge Quattlebaum later recused himself in the middle of trial.

The Administrative Law Judge who was appointed to
replace Judge Quattlebaum is Judge R.E. Meale. To the best of
petitioner’s knowledge, Judge Meale has not rendered any orders
in this case. It is not known whether, or to what extent, Judge
Meale will adhere to or vacate the disputed orders which Judge
Quattlebaum rendered. The strict 30-day limit on filing this
petition for review pursuant to Fla.R.App.P. 9.100(c) (3) requires
filing of this petition at this time.

Copies of this petition for review and mandamus are
being served on both Judges Quattlebaum and Meale pursuant to
Fla.R.App.P. 9.100(c) & 2.100(e) (2}.

IV. OVERVIEW OF THE RECUSED-ALJ’S ERRORS

FOR WHICH AN APPEAL AFTER FINAL JUDGMENT
IS NOT AN ADEQUATE REMEDY

Within the last 30 days, the recused-ALJ rendered
orders in 3 categories which are contrary to law and for which an
appeal after final judgment is not an adequate remedy.

First, the recused-ALJ rendered a series of orders
which failed to prevent or expressly allowed the agency to

-3-




intentionally and repeatedly "expense" the petitioner through
repeated duplication of proceedings -- with duplication of
attorneys fees and expert witness fees -- pushing petitioner to
the financial breaking point and impairing petitioner’s ability -
to defend at trial. These repeated and deliberate violations
made a shambles of the proceedings and imposed numerous
duplicative expenses on petitioner (both duplicative attorneys
fees and duplicative expert-witness fees), intentionally
exhausting petitioner financially in order to impair his ability
to defend at trial. An appeal after final judgment will not be a
remedy where abusive and duplicative pretrial expenses prevent
petitioner from proceeding to trial in the first place. These
duplicative proceedings are detailed below.’

Second, the recused-ALJ rendered a series of erroneous
orders concerning the agency’s fifth "expert".? This fifth
expert testified at his deposition, incredibly, that he had
"no opinion"'concerning petitioner’s treatment of the patient.
After this incredible "no-opinion" deposition, petitioner

appropriately moved to strike the agency’s fifth expert from the

‘Petitioner is not complaining over the ordinary and expected
expenses of taklng depositions, hiring experts, and going to trial.
He expected to incur these ordinary expenses as part of his
defense. It is the duplicative expenses which the recused-ALJ and
agency imposed -- making a trial unaffordable and leaving an appeal
after trial as no remedy -- of which petitioner now complalns
Since the gupl;gg;;_g,expenses in attorneys fees and expert-witness
fees are impairing petitioner’s ability to defend at trial, an
appeal after trial is not an effective remedy.

*Incredibly, the agency de51gnated a total of five (5) expert
witnesses. Only the fifth-designated expert, DR. HAERING, is at
issue in this petition for review.
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trial-witness list. An expert who testifies at deposition that
he has "no opinion" clearly should not be a trial witness. The
recused-ALJ denied petitioner’s motion to strike the fifth
expert, denied petitioner’s motion to exclude the fifth expert
from the trial, and ordered the trial to proceed (with the fifth
expert’s witnessing the trial proceedings) without the fifth
expert’s ever giving an opinion on alleged malpractice. This
forced the petitioner to proceed to trial blind as to what this
fifth "expert" would claim to be malpractice and irreparably
infected the fifth expert’s "opinion" by allowing him to observe
the defense testimony and strategy at trial before rendering an
opinion and by allowing him to tailor his "opinion" after-the-
fact around the defense strategy which he observed at trial.

An appeal after final judgment would not be an effect-
ive remedy for these errors. As the trial proceeds, the fifth
"expert’s" observation of trial evidence and trial strategy
cannot be erased from his mind. Nor can the guidance which the
fifth expert gives to the agency in its own trial strategy. Once
disclosed, these matters can never be erased. The irreparable
harm, already manifest, increases with each future day of trial
{the trial is now suspended). An appeal after final judgment
simply does not work.

Third, the recused-ALJ issued an order which allowed
this fifth expert to invoke a legally-non-existent work-product
privilege for testifying experts. Such a "privilege" simply does

not exist in the law. Yet the recused-ALJ allowed it. After the

-5-




first day of trial, the recused-ALJ abruptly cancelled the second
day of trial (for which the petitioner’s own experts already had
set aside time) to allow petitioner to take a second deposition
gsession of the same fifth "expert" who previously had testified
at his first deposition session that he had "no opinion". At
this second deposition session, the fifth expert invoked a
legally fictitious "work-product" privilege to prevent examina-
tion of his data, notes and work papers. Such a "privilege®" for
testifying experts is unknown to the law. Yet, when petitioner
moved before the recused-ALJ to overrule this bogus claim of
privilege, the recused-ALJ sustained the "privilege" and allowed
the fifth expert to withhold the material -- once again conceal-
ing vital expert material from the petitioner as the trial
proceeds and as the fifth expert views further trial evidence and
strategy before making full disclogsure when he later testifies at
trial at some point in the future. Once again, there is no way
of un-ringing the bell as this fifth "expert" gains further
insight at trial before disclosing his "opinion" in his future
trial testimony. An appeal after final judgment again is not an
effective remedy.

Finally, the recused-ALJ expressly refused to decide
petitioner’s motion for sanctions arising out of the agency’s
deliberate and obviously willful discovery abuses. Until an ALJ
decides this motion, petitioner cannot appeal. Mandamus to
compel a decision, on petitioner’s motion for sanctions, is the

only available remedy to petitioner.
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* * *

After the serious deterioration of the record and these
numerous erronecus rulings, the ALJ recused himself after the
first day of trial pursuant to petitioner’s motion (11/7/07 entry
on docket sheet, exh.l). The trial is suspended, and a new-ALJ
has been appointed. Since the recused-ALJ’s rulings still remain
of record (they have not been vacated or modified), petitioner
files this petition for review at this time because of the strict
30-day limit under Rule 9.100{(c) (3). To the extent that the
new-ALJ grants the relief sought by petitiomer and vacates and
reverses the recused-ALJ’s rulings, this petition will become
moot. But unless and until that happens, petitioner is compelled
to proceed with this petition for review at this time

(p.2. supra) .
V. WHI P TONER_RELT

Petitioner DR. JOSEPH GAETA is a Florida-licensed
dentist who has practiced dentistry in Florida for 19 years since
1988. His license number is DN 11262. He practices dentistry in
Venice, Florida.

On March 13, 2007 the Dept. of Health ("agency” or
tdepartment?) filed an administrative complaint accusing DR.
GAETA of dental malpractice and record-keeping omigsions
concerning a single patient W.C. The docket sheet is exh.l

(printed 11/17/07)._ The administrative complaint is exh.2.




A, A ol T-M ADDITION F

After several months of discovery and pretrial
proceedings, the case was ready for trial. On Aug. 16, 2007 the
parties filed a joint pre-hearing stipulation in which the agency
listed 4 experts: Drs. Laboda, Clary, Guttuso and McKenzie
(exh.3 at pp. 6-7). Petitioner DR. GAETA previously had taken
the depositions of these 4 agency experts.

Two weeks later on Aug. 31, 2007 the agency filed a
unilateral amendment to the joint pre-hearing stipulation in
which the agency listed yet a fifth expert, Dr. Haering {(exh.4 at
p.8). This fifth expert Dr. Haering was the second general-
practitioner expert listed by the agency; the other 3 agency
experts are specialists.

B. PETITIONER’S UNSUCCESSFUL MOTION TO STRIKE

AGENCY'S FIFTH EXPERT AS EXCESSIVE,
EN; B TI

Because of the excessive numbers of agency experts --
now 5 in number, 2 of whom are general practitioners --
petitioner DR. GAETA promptly moved on Oct. 9, 2007 to strike
Dr, Haering as the fifth expert {the second general practitioner
expert) because of its clearly excessive and unreasonably
cumulative nature, now costing petitioner to depose and defend
against no less than 5 experts (2 of whom are general practit-l

ioners) in connection with the treatment of a gingle patient W.C.

(exh.5). Petitioner pointed out:




"Dr. Gaeta [present petitioner] is being unfairly and
irreparably prejudiced as the State flexes its
unlimited financial muscle and its ability to hire
numerous and repetitive experts without any showing of
good cause.

"Justice dictates that the financial attrition of Dr.

Gaeta in defending himself against the State should

not be tolerated or permitted.”
{exh.5 at par.13-14; petitioner’s motion to strike fifth agency
expert Dr. Haering).

On Oct. 12, 2007 the ALJ denied petitioner’s motion to
strike Dr. Haering as the agency’s fifth expert (exh.é6).

C. AGENCY'S FIFTH EXPERT TESTIFIES AT DEPOSITION

TO HAVING "NO OPINION" IN THIS CASE
ONE (1) WEEK BEFORE TRIAL

Confronted belatedly with this new (and fifth) agency
expert, petitioner immediately noticed his deposition, by notice
filed that same day Oct. 12, 2007 {exh.7). The deposition was
scheduled for Oct. 16, 2007 (exh.7) -- the short notice was
required because the.trial was scheduled to begin a mere 1 week
later on Oct. 23, 2007 (see 9/24/07 entry on docket sheet, exh.1,
scheduling the hearing to begin on Oct. 23, 2007).

The deposition was venued in Fort Myers, Florida, near
the witness Dr. Haering’s office (exh.7).

Petitioner’s trial attorney Max Price, Esqg., needed to
drive from his office in Miami to Fort Myers to take the
deposition.

The deposition was a farce. The agency’s purported

fifth expert Dr. Haering showed up and, without prior notice to

-9-




petitioner, claimed not to have any opinion concerning this case.
This was the agency'’s fifth expert, designated belatedly as an
expert in the agency’s unilateral amendment to the pre-hearing
stipulation (exh.4 at p.8), now showing up for his deposition a
mere 1 week before trial disclaiming any opinion whatsoever
concerning the allegations of malpractice in the complaint --
1 week before trial! The "expert" Dr. Haering was candid in his
admission of total ignorance:

Q: What did you get from Dr. Clary’'s deposition?

A: Well, that he [Dr. Clary] found - he felt
there was a standard of care issue.

Q: As to what?

A: The approach on the crown and bridge
treatment .

Q: 2And tell me how that affected the formulation
of your opinion in this case.

A: 1 I ven'’t £ n jrii in i

yet.

{exh.8 at pp.44-45 = excerpt of 10/16/07 deposition of agency’s

fifth expert Dr. Haering, one week before trial; emp.added).
Moreover, Dr. Haering further admitted at his

deposition that he had not even read the case file sufficiently

to form an opinion in the case -- 1 week before trial. His

admissions again were explicit:

A: ... I don’'t think I read it [relevant studies]
all, soc I'm not sure....

Q: [Dlid you review Dr. Laboda’s deposition?
A: Yes.

Q: Did you read that one completely?

-10-




A: HNo....

Q: How about [Dr.] Szarejko, did you read
Szarejko’s deposition?

A: Partly....

Q: Anything from Dr. McKenzie’s [subsequent
treating dentist] deposition that assisted you in the
formulation of your opinions? :

A: No, not yet. I need to go back and read --

Q: [Als I understand it, you haven’'t finished
being able to do a complete review of this case file;
is that right?

A: That’s correct.

(exh.8 at pp.41-43 = excerpt of 10/16/07 deposition of agency’s
Fifth expert Dr. Haering, admitting he had failed to review the
file, one week before trial).

Ag a result, Dr. Haering then admitted that he had not
formed an opinion in this case, one week before trial (exh.8 at
pp.44-45, quoted at p.10, supra).

D. PRIOR TO DEPOSITION (ABOVE), AGENCY'S FIFTH

EXPERT INFORMED AGENCY OF "NO OPINION", BUT
AGENCY WITHHELD THIS INFORMATION, FORCING
WORTHLE DEPQSITT

In subsequent testimony, this same fifth expert
confirmed that he had informed the agency prior to his deposition
of his know-nothing status. His testimony was explicit:

MR. PRICE [petitioner’s counsel]l: Did they [the
agency] advise you not to call us and tell us, hey,

I don’t have any opinion?

THE WITNESS: They just said -- and I told them
id not have full inion.

~11-




(exh.15 p.15 = resumed deposition of fifth expert Dr. Haering,
after first day of trial; emp.added).?

Yet no one at the agency -- not its counsel nor anyone
else -- ever informed petitioner. Instead, the agency and its
counsel notified petitioner that Dr. Haering was the agency’s
fifth expert (exh.4 at p.8) and, knowing that Dr. Haering was a
know-nothing witness, sat back and watched petitioner, with his
limited resources, incur thousands of dollars in attorneys fees
{preparation, attendance and round-trip travel) for a worthless
deposition on the other side of the State ("I haven’t formed an
opinion in this case yet" - exh.8 at p.45, quoted in full at
p.10, supra) -- one week before trial!

Indeed, agency counsel, knowing that the deposition of
Dr. Haering would be a waste of time, did not bother to travel to
the deposition site. He stayed in his office in Tallahassee and
participated by telephone (exh.8 at p.2 = telephonic appearance
of agency counsel). Agency counsel attended all other expert
depositions in person. Yet, for the agency’s fifth expert Dr.
Haering, agency counsel appeared only by telephone {(exh.8 at
p.2), apparently aware that it would be a waste of time -- a fact

which he never disclosed to petitioner’s counsel.

‘The pagination on this transcript (exh.15) is awkward, with
page numbers both at.the bottom of the page and in the middle of
the page with differently numbered page breaks in the middle of the
pages. For consistency, petitioner uses the page numbers at the
bottoms of the pages in exh.15 because they reflect actual hard-
copy page breaks in the pages attached. .

-12-




E. PETITIONER'S 3 MOTIONS (1) TO STRIKE AGENCY’S
FIFTH EXPERT FOR *NO OPINION" 1 WEEK PRIOR TO
TRIAL, (2) FOR SANCTIONS, AND {(3) TO EXCLUDE

"NO_OPINION" EXPERT FROM TRIAL

Petitioner promptly moved to strike the know-nothing
Dr. Haering as an expert witness (exh.9) and moved for sanctions
(exh.10). Petitioner pointed out the following which the agency
never denied -- |

-- that petitioner’s counsel needed to travel across
the State {(from Miami to Fort Myers and back}
for the Haering deposition (exh.9 par.7},

-- that the agency’s fifth expert'Dr. Haering
testified at his deposition that he had no opinion
in the case and had not even reviewed enough of
the file to permit him to form an opinion,
one week before trial (exh.9 par.10),

-- that the agency never informed petitioner’s
counsel of the know-nothing status of its fifth
expert Dr. Haering, one week before trial
(exh.9 par.13),

-~  that agency counsel had appeared at the Haering
deposition only by telephone whereas agency
counsel had appeared at all other expert
depositions in person par.13-14).

In response, the agency took the brazen positiocn that

- it had no obligation to inform petitioner that its fifth expert

had "no opinion" 1 week before trial when his deposition was
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scheduled to be taken; The agency’s brazen assertion was
explicit:

"[Clounsel for petitioner [agency = petitioner at trial

levell]l is under no obligation to advise counsel for

respondent [Dr. Gaeta = respondent at trial levell of

Dr. Haering’s final opinions or lack thereof, nor is he

under any obligation to withdraw Dr. Haering as

petitioner’s [agency’s] expert."
{exh.1l1l par.5 = agency opposition to petitioner Dr. Gaeta’s
motion, exh.9, to strike agency’s fifth expert Dr. Haering
for lack of an expert opinion 1 week before trial; emp.added).

At the same time that the agency deniéd an obligation
to inform petitioner that its expert had no opinion for his
deposition (exh.ll par.5, above), the agency also offered
inconsistent stories on itg own awareness of the problem. On the
one ‘hand, the agency asserted ignorance of its fifth expert’s
know-nothing status beforehand ("did not have the opportunity to
speak with Dr. Haering", exh.l1ll1l par.5). But on the other hand,
its fifth-expert Dr. Haering testified to the contrary -- that
in fact he did inform the agency beforehand of his know-nothing
gstatus ("I told them I did not have a full opinion", exh.15 p.15,
quoted in full at p.11, gupra).

The agency proceeded anyway, producing its fifth expert
Dr. Haering for deposition, obviously aware of his know-nothing
status ("I told them I did not have a full opinion"), and
obviously aware of the enormous cost this know-nothing deposition

would impose on petitioner in wasted attorneys fees, for

preparation, attendance, and round-trip travel across the State.
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In addition to moving to strike fifth-expert Dr.
Haering as a witness because of his no-opinion deposition
(exh.Q), petitioner also moved for sanctions (exh.10) and to
exclude Dr. Haering from the trial because of his lack of an
opinion and the extreme potential for abuse (exh.14 pp.6-7).
Fifth expert Dr. Haering easily could tailor his opinion after-
the-fact to evidence and strategy he would cobserve at trial
(exh.14 pp.6-7).

F. THE RECUSED-ALJ DENIES PETITIONER'S MOTIONS
TO STRIKE THE "NO-CPINION" FIFTH EXPERT AND
TO EBXCLUDE HIM FROM TRIAL AND REFUSES TO
IDE _PETITY R’S MOTICN R_SANCTI

The recused-ALJ rejected all attempts by petitioner to
gain relief from the agency’s know-nothing fifth expert.

The recused-AlJ "DENIED" petitioner’s motion to strike
the know-nothing fifth expert, despite his "no opinion" status
one week before trial (exh.13), and denied petitioner’s motion to
exclude the fifth expert from the Courtroom (exh.14 p.9). The
latter ruling permitted the fifth expert to view the Courtroom
evidence and strategy before rendering an opinion and thus to
tailor his "opinion" after-the-fact to the trial proceedings
which he would witness. Significantly, the agency called the
petitioner DR. GAETA himself as its first witness, thereby
enabling its fifth expert Dr. Haering to view the defense
strategy, prime witness, trial setting and judicial temperament

before disclosing his "opinion".
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The recused-ALJ also refused to decide petitioner’s
motion for sanctions. The fifth expert’s "no opinion” deposition
one (1) week before trial (p.10, gupra) forced petitioner to
expend thousands of dollars in attorneys fees -- for preparation,
attendance and round-trip travel across the State (from Miami to
Fort Myers and back) -- for a deposition of the agency’s own
fifth expert which the agency knew would be worthless. This was
a clear case for sanctions. Petitioner promptly moved for
sanctions. The recused-ALJ refused to decide it, stating
"T'm ndt going to be ruling on that" (exh.14 p.12).

G. AGENCY'S FIPFTH EXPERT, WITHOUT DISCLOSING AN
"OPINION", ATTENDS TRIAL, CO-STRATEGIZES WITH
AGENCY COUNSEL, AND OBSERVES TRIAL IN ORDER
TO TATIL IS "Qp n ARTER- —FA
As a result, the agency’s fifth-expert Dr. Haering was

allowed to attend the trial, observe defense strategy and

evidence, and observe the judicial temperament without ever
having committed to an opinion. This permitted Dr. Haering to

form his opinion after-the-fact, tailoring his yet-undelivered
"opinion" to the strategic openings and opportunities which the
trial revealed. This also permitted the agency’s fifth-expert to
strategize with agency counsel based on trial developments before
formulating his opinion. Fifth-expert Dr. Haering admitted this

in his resumed deposition:

Q: Dr. Haering, let me ask you, you sat in

through the entirety of the trial yesterday, did you
not?

A: Yes, sir....
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Q: Okay. And I noticed that during the enpirety
of the trial that you were sitting next to opposing
[agency] counsel, you know, whispering information,
whatever; is that correct?

A: Yes, sir.

Q: Okay. And, in fact, it was represented by
opposing [agency] counsel that that was in fact what
you were going to do [strategize with agency counsel]
during the course of the trial. Is than an accurate
representation?

A: Yes, sir.

[then - improper speaking objection by agency

counsel {"I'm going to object because that’s

completely inaccurate"), giving cue to witness

to deny further questions along this line]

{exh.15 p.61: resumed deposition of agency’s fifth-expert
Dr. Haering after first day of trial).

In other words, the agency’s fifth-expert Dr. Haering
candidly admitted that, after he was admitted to the Courtroom,
he was operating not as an expert, but as a co-strategist with
agency counsel ("during the entirety of the trial ... whispering
information"), helping to formulate trial strategy, while himself
observing trial developments and temperament to tailor his expert
"opinion" after-the-fact, which he had refused to give
("no opinion") during his deposition session.

Dr. Haering was candid in making this admission --
until agency counsel’s improper speaking objection ("I’'m going to
object because that’s completely inaccurate") which cued Dr.
Haering to change his testimony to the negative (exh.15

PpP.61-62) .
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H. RECUSED-ALJ'S ABRUPT CANCELLATION OF SECOND
TRIAL DATE, DESPITE AWARENESS OF SCHEDULED
IAL _TESTIMONY OF TI R’'S 2 E
The first day of trial also saw the ALJ's abrupt
cancellation of the second trial date. This, despite the ALJ’s
awareness that petitioner had scheduled his 2 experts to testify
on the second trial date. Petitioner thus must pay twice for the
trial testimony of his 2 experts -- once for the cancelled
Oct. 24 trial date for which the experts had cleared their
calendars and a second time for the future trial date which will
replace it.*
Petitioner's counsel was emphatic in informing the
Court of his expert witness schedule and his cobjection to a
last-minute change:
MR. PRICE [petitioner’s counsel]: ... [Bloth
‘experts I have coming are scheduled to come in tomorrow
[Oct. 24, 2007]. One is coming from Michigan. The
other one is coming from the other side of the

State....

MR. PRICE: I don‘t know if I have a way to object
to that [cancellation of tomorrow’s trial date]....

(exh.i4_p.10).

Nevertheless, over petitioner’s objection, the
recused-ALJ cancelled the second trial date (Oct. 24, 2007) and
substituted in its place the resumption of the depecsition of the
- agency’'s fifth expert. This imposed duplicative expert-witness

fees on petitioner concerning his 2 experts: €first, for the

_ ‘Petitioner’'s expert Dr. Fish not only had cleared
his calendar for trial testimony on Oct. 24, 2007, but also
already had travelled to Sarasota for the trial.
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cancelled Oct. 24, 2007 trial date for which his 2 experts had
cleared their calendars and, second, for the new trial date in
the future for which they must clear their calendars again -- a
duplicative expense of several thousands dollars because the
agency’s fifth expert had "no opinion” at his deposition 1 week
before trial.
I. THE AGENCY’S OBSTRUCTION OF THE RESUMED

DEPOSITION OF THE AGENCY'S FIFTH EXPERT

THROUGH A LEGALLY NON-EXISTENT

"WORK PRODUCT PRIVILEGE"

The cacophony of errors did not end there. When
petitioner resumed the déposition of the agency’s fifth expert on
Oct. 24, 2067, the ALJ and agency obstructed the deposition
through a legally fictitious "work product privilege®". Such a
work product privilege does not exist for testifying experts
(pp-30-31, infra}). 1In effect, the deposition was worthless once
again, as petitioner was wrongly prevented from examining the
fifth expert’s "work product". And once again, the duplicative
expenses kept mounting; this new obstruction at the second
session would require yet a third deposition session of this same
expert who had professed "no opinion" a mere 1 week before trial
(p.10, supra).

The record is clear. At the second deposition session
of this know-nothing fifth-expert, the expert initially professed
to have left his file at home and then, when pressed, said his

file was really in his computer in his car outside the deposition
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room but would not produce it on grounds of "work product
privilege®™. The proceedings went as follows:
Q: Did you bring your file with you on this case?

A: I didn‘t. I wasn’t prepared to do a
deposition here today. I was -- I'1ll do a deposition
today .

Q: ... [Ylou knew you had a case file, you knew
your deposition was going to be taken today, we were in
front of the hearing officer [ALJ yesterday], we had a
chance to resolve all this [yesterdayl, any particular
reason why you didn’t open your mouth yesterday, Hal,
and say, "You know what, if I got tc take my deposition
tomorrow, Judge, I’m not prepared because I didn’t
bring my case file with me; even though I was going to
apparently testify at trial, I left my entire case file
at home."™ Why didn’t you do that?

A: T wasn’'t even thinking about that there....
[p.6]

[colloquy between counsell

THE WITNESS: I brought my computer. 1I°ll be glad
to bring my computer in [from my car].

MR. MITCHELL [agency counsel]l: You’re not
required to preoduce your personal handwritten notes
[sic).... [p.7]

MR. MITCHELL [agency counsel]}: Those are work
product. Those were produced at my request. You’'re
not required to produce your work product. They’re
privileged.... [p.8]

MR. PRICE [petitioner’s counsel]: Okay. And as
I understand, Counselor, you’re instructing him not to
produce his laptop and those notes claiming they’re
work product; is that correct?

MR. MITCHELL [agency counsel]: Yes. They are his
[expert’s] initial mental impressions, notes, and he
was retained at my request in anticipation of imminent
litigation.... His notes are not public record.
They’re not discoverable because they’'re his work
product [sic] done at the request of counsel for the
department. ...
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MR. PRICE [petitioner’s counsell: ... I want him
to produce them. I want him to produce his whole file
here today. That was the whole idea. But, of course,
this is further evidence of the nonsense that has gone
unabated in this case for which we still don’t -- we’re
still not getting any remedy. [p.10]
{exh.15 pp.6-10: transcript of resumed deposition of agency’s
Eifth expert).

Petitioner made clear that he was not seeking to
examine the fifth-expert’s entire computer, nor case files of

other patients, but only those files related to thisg case.
Petitioner recognized that the computer contained files unrelated
to this case, and petitioner expressly disavowed any intention to

examine those unrelated files, but emphatically pursued his right

to examine all files related to this case:

MR. MITCHELL [agency counsell: ... [0Oln his
computer are other files, including active patients.
You’re not entitled to sit there and "purview" through
his computer because that’s confidential.... .

MR. PRICE [petitioner’s counsel]: Counselor ...
I've not asked him to come and get his computer and let
us look at his computer so we can download his hard
drive and look at other cases and other patients.
I could really care less. But what I'm certainly

entitled to in thig cage is to see his files and see
his notes and get a fair deposition and fair disclosure

... in this casge.
{exh.15 p.11: ctranscript of resumed deposition of agency’s fifth
expert; emp.added).

Despite petitioner’s express limitation of his reqguest
to the fifth expert’s computer files and papers in this cagse, the

agency persisted in refusing to disclose this material as

allegedly "work product privileged®.
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J. THE RECUSED-ALJ’'S UPHCLDING THE AGENCY'S
ASSERTION OF A "WORK PRODUCT PRIVILEGE" FOR
TESTIFYING EXPERTS, PREVENTING PETITIONER
FROM EXAMINING THE FIFTH EXPERT’'S NOTES AND
MATERIATLS

Petitioner sought an immediate ruling from the ALJ
(exh.15 pp.15,31). The ALJ called back and heard the parties
arguments. Again petitioner made clear to the ALJ that he was
only seeking those parts of the fifth-expert’s computer files
pertaining to this case and that there is no such thing as a work
product privilege for a testifying expert:

MR. PRICE [petitioner’s counsel]: Your Honor ...
We're obviously not asking for his computer, but to the
extent that he does have on the computer ... his notes
and his opinions, we’re certainly entitled to see
whatever notes and whatever opinions he jotted down as
he prepared this case to give testimony at trial.

THE COURT: Under what theory of law are you
entitled to his personal notes?

MR. PRICE [petitioner’s counsell: Judge, the
theory is this. There’s certainly an attorney-client
or attorney work product privilege. There’s no such
thing as work product privilege for a [testifying]
expert. To the extent an expert is retained and he
takes notes and he makes notes of what he thinks is
gignificant in the case and jots his opinions down,
certainly we’re entitled to see that because that’'s
what he’s here to testify, is his opinioms....

I'm entitled to know what his opinions are and I'm
entitled to see what his notes are that he took so that
I can see what he thought was significant.... There’s
no such thing as expert privilege [for a testifying
expert]. It doesn’'t exist in the law.
(exh.15 pp.39-41: transcript of resumed deposition of agency’s
fifth expert).
After hearing oral argument, the ALJ rejected
petitioner’s argument, held that a testifying expert has a work-
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product privilege (as the agency had argued), and ordered that
the agency’s fifth-expert did not need to produce his notes or
relevant computer files to petitioner. The ALJ ordered:
THE COURT: ... I'm not going to -- he’s not going
to be required to turn over the notes that he took
regarding the case. He’s also not going to be
permitted [sic - required] to testify in his deposition
from those notes.
(exh.15 p.42: ALJ order in transcript of resumed deposition of
agency’s fifth expert).

Petitioner proceeded with the deposition, severely
limited in his inability to examine the expert’s notes and
memoranda.

K. THE ALJ RECUSES HIMSELF; THE TRIAL IS SUSPENDED;
A NEW ALJ IS APPOINTED

Petitioner moved for the ALJ’s recusal on grounds of
undue bias in rendering these numerous erroneous orders. The ALJ
granted the motion and recused himself (11/7/07 entry on docket
sheet, exh.1).

The trial has been suspended. A new ALJ has been
appointed. However, the recused-ALJ’'s orders remain of record.
Petitioner files this petition within 30 days pursuant to

Fla.R.App.P. 9.100(c) (3).
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VI. NATURE OF THE RELIEF SOUGHT

It would be appropriate for this Court to dismiss the
charges against Dr. Gaeta. The agency has operated oppressively
and in bad faith. The chronic discovery and trial abuses
perpetrated by the agency have multiplied the proceedings to such
an extreme extent -- with an enormous duplication of attorneys
fees and expert-witness fees which is completely unjustified --
that Dr. Gaeta cannot fund a trial properly.

If this Court does not dismiss the case against Dr.
Gaeta, this Court should --

-~ quash the ALJ's order which denied petitioner’s
motion to strike the agency’s fifth expert for his "no opinion”
status 1 week before deposition (exh.13),

-- gquash the ALJ's order which permitted the
“noropinion" fifth expert to attend the trial (exh.14 pp.6-9),

-~ gquash the ALJ’'s order which sustained the agengy’s
assertion of a work-product privilege for testifying experts
(exh.15 p.42), and

-- quash the ALJ’s order which allowed the agency’s
fifth expert to withhold from petitioner the fifth expert’s
notes, memoranda and computer fileg concerning this case (exh.15
p.42).

Quashing of the first order mentioned in the preceding
paragraph (exh.13) moots the remaining requests for relief in the

preceding paragraph.
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This Court also should quash the ALJ's refusal to
render a decision on petitioner’s motion for sanctions (exh.14
p.12) and should order the ALJ to render a decision on

petitioner’s motion for sanctions.

VII. AR IN { F_PET R’ I
A, I O I TI ETITI

1. THIS COURT HAS JURISDICTION OVER THE PETITION
' VIEW OF T NON- AT, BN
This Court has jurisdiction over petitions for review

of non-final agency action where an appeal from a final judgment
would not be an adequate remedy. Fla.Stat. 120.68(1) ("if review
of the final agency decision would not provide an adequate
remedy"); FHSAA v. Melbourne Central Catholic School, 867 So.2d
1281, 1289 (Fla. 5 DCA 2004) ("parties need not resort to
administrative remedies where agency orders are SO egregious or

devastating that the promised adminigtrative remedies are too

little or too late®); Communities Financial Corp, v, Florida

Dept. of Env.Reg., 416 So.2d 813, 816 (Fla. 1 DCA 1982) (same);
Eight Hundred, Inc. v. Fla. Dept. of Revepue, 837 So0.2d 574, 575

(Fla. 1 DCA 2003) ("An order compelling discovery over a claim
that the evidence is privileged is generally reviewable under
section 120.68(1) because the harm cannot be remedied on review
of the final order"); Fortune Life Ing. Co. v, State Dept. of
Ins., 569 So.2d 1325, 1327 (Fla. 1 DCA 1990) (no adequate remedy

on appeal from final judgment where insurance company ordered to
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cease issuing policies); Prudential Property & Cagsualty Ings. Co.
v. Dept. of Insurance, 626 S0.2d 994, 999 (Fla. 1 DCA 1993)

(no adequate remedy on appeal from final judgment where insurance
company required to renew policies); National Freight, Inc. v.
State Dept. of Transportation, 483 So.2d 742 {Fla. 1 DCA 1986)
(no adequate remedy on appeal from final judgment where trucking
company required to alter business). See also Fla.R.App.P.
9.100{c) (3).

Here the challenged administrative orders do not avail
petitioner of an effective remedy on appeal from a final
judgment. The orders cumulatively impose enormous duplicative
expenses on petitioner -- tens of thousands of dollars in
duplicative attorneys fees and expert-witness fees -- which will
prevent petitioner from adequately defending himself at trial.
He is literally being exhausted financially by duplicative
proceedings, to the point where he cannot defend at trial. An
appeal from a final judgment after trial, by definition, is not
an adequate remedy where, as here, the duplicative expenses
forced upon petitioner by vexatious proceedings prevent
petitioner from mounting a reasonable defense at trial in the
first place. The only adequate remedy is an immediate appeal to
reverse the orders which permit these duplicative proceedings and

to prevent more of them in the future.®

*As noted above, petitioner is not complaining of the ordinary
expenses of litigation which he must incur including reascnable
attorneys fees and expert-witness fees. His complaint in this
petition for review is directed to the duplicative fees (attorneys
fees and expert-witness fees) which he nust incur because of the
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The same is true of the ALJ’s order denying petit-
ioner’s motion to strike the agency’s fifth expert because of his
lack of opinion at hig deposition a mere 1 week before trial
{exh.13). After this incredible "no-opinion® deposition,
petitionér appropriately mbveﬁ to strike the agency’s fifth
expert from the trial-witness list {exh.9). An expert who
testifies at deposition that he has "no opinion" clearly should
not be a trial witness. The recused-ALJ denied petitioner’s
motion to strike the fifth expert (exh.13), denied petitioner’s
motion to exclude the fifth expert from the trial (exh.14
pp.6-2), and ordered the trial to proceed (with the fifth
expert’s witnessing the trial proceedings) without the fifth
expert’'s ever giving an opinion on alleged malpractice. Id.
This forced the petitioner to proceed to trial blind as to what
this fifth "expert" would claim to be malpractice and irreparably
infected the fifth expert’s "opinion®” by allowing him to observe
the judicial temperament and defense testimony / strategy at
trial before rendering an opinion and by allowing him to tailor
his "opinion" after-the-fact arcund the judicial temperament and
defense strategy which he observed at trial.

An appeal after final judgment would not be an effect-

ive remedy for these egregious errors. As the trial proceeds,

agency’s litigation tactics and the ALJ’s seriocusly erroneous
orders which impose duplicative deposition sessions and duplicative
fee-arrangements for expert-witnesses. Indeed, because of the
ALJ’s erroneous rulings, petitioner now must incur expenses for a
third deposition session of agency fifth expert Dr. Haering and
duplicative expert-witness fees for a cancelled trial date.
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the fifth "expert’s" observation of judicial temperament, trial
evidence and trial strategy cannot be erased from his mind. Nor
can the guidance which the fifth expert gives to the agency in
its own trial strategy. Once disclosed, these matters can never
be erased. The irreparable harm, already manifest, increases
with each future day of trial (the trial is now suspended). An
appeal after final judgment simply does not work.

The same is true of the ALJ’s order upholding the
agency’s meritless claim of a "work product privilege" for
testifying experts (exh.15 p.42, quoted at p.23, supra). This
order further permits the agency’s fifth expert to delay full
disclosure of the bases for this "oPinion“, thereby enabling him
to gain further insight into the judicial temperament and defense
strategy at trial before he will need to make full disclosure.
Once he gains this further insight, there will be no way of

erasing it from his mind. An appeal after final judgment will

pou)

—

not be an effective remedy.

2. THIS COURT HAS JURISDICTION OVER
THE PETITION FOR MANDAMUS

Petitioner also seeks mandamus to compel the ALJ to
render a decision on his motion for sanctions (exh.10). This
motion has clear merit in light of the agency’s abusive
litigation tactics (pp.9-15, supra). The ALJ refused to decide
petitioner’s motion (exh.14 p.12: "I'm not going to be ruling on
that"). This Court has jurisdictidh to compel a decision by the
ALJ. Berens wv. Cobb, 539 So.2d 24, 25 (Fla. 2 DCA 1989)
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{"Mandamus is a common law writ usged to direct an official to
perform hig official duties. [citation] Where, as here, the
judge refuses to rule on a motion ... it is appropriate to issue
the writ."); Mento v, State, 883 So.2d 325, 326-27 (Fla. 4 DCA
2004) {(mandamus igsued to compel trial court to render decision
on pending motion). See also Fla.R.App.P. 9.100{e) (jurisdiction
over mandamus petitions).

B. THE ALJ ERRED IN DENYING PETITIONER’S MOTION TO

STRIKE THE AGENCY'S FIFTH EXPERT WHO TESTIFIED

AT DEPOSITION TO "NC OPINION" IN THIS CASE
ONE (1) WEEK BEFQORE TRIAL

This order by the ALJ is clearly erroneous. Not only
did the agency designate this fifth expert after it already had
submitted the joint pretrial stipulation {(exh.3) -- see agency’s
unilateral amendment at exh.4 p.8 -- but in addition the agency
then confronted petitioner with an expert with "no opinion" at
his deposition a mere 1 week before trial (pp.9-11, supra).

There is no way that petitioner can prepare for trial under these
circumstances -- an opposing expert with "no opinion" 1 week
before trial.

Moreover, the agency withheld this information (the
fifth expert’s lack of opinion) from petitioner. The expert
later testified that he informed the agency beforehand of his
"no opinion" status {exh.i5 p.15, quoted at p.1il, gupra), but the
agency withheld this information from petitioner (exh.9 par.13),
forcing petitioner’s counsel to travel across the State (from

Miami to Fort Myers and back) for a deposition which the agency

-29-~




knew to be worthless all along {(exh.9 par.7), resulting in
thousands of dollars in extra attorneys fees.®

This clearly abusive litigation tactic, along with the
lack of an expert opinion 1 week before trial, clearly Warrants
an order striking the agency’s fifth expert. Fla.Stat. 120.569,
120.57, 120.595, Fla.R.Civ.P. 1.380.”

The ALJ also erred in permitting this expert to attend
the trial, and render in-trial assistance to agency counsel,
while at the same time the expert was withholding his "opinion".
This is clearly improper conduct of which this Court should
disapprove,

C. THE ALJ ERRED IN DENYING PETITIONER’S MOTION TO

COMPEL THE AGENCY'S FIFTH EXPERT TO REVEAL HIS
WORK PRODUCT

The agency designated this expert to be a witness at
trial (exh.4 p.8). As a testifying expert, this fifth expert has

no work product privilege. This Court has made this clear:

‘The agency’s remaining responses to petltloner s motion to
strike Dr. Haering as the agency’s fifth expert witness were either
irrelevant or frivolous or both {exh.11). For example, the agency
argued that petitioner’s motion was untimely because it was filed
Oct. 18, 1007 which was less than 1 week before trial ({exh.11
par.15). However, the agency fails to mention that petitioner
filed his motion only 2 days after the deposition -- the Haering
deposition ended at 4:40 PM on Oct. 16, 2007 (exh.8 p.l1l), and
petitioner promptly filed his motion 2 days later on Oct. 18, 2007
(exh.9). It is inconceivable that petitioner could have f11ed his
motion earlier.

'As mentioned above, an order striking the agency’ 's fifth
expert would moot all other requests for relief concerning this
clearly excessive (fifth) expert.
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"[W]le embrace the decision reached in Mims v.

Casademont, 464 So.2d 643 (Fla. 3 DCA 1985), wherein

the third district held that ’'reports prepared by

experts expected to testify at trial are not protected

by the work product privilege and are discoverable’".
Peck v. Megsina, 523 So.2d 1154 (Fla. 2 DCA 1988); gee also
Zuberbuhler v, Division of Administration, 344 So.2d4 1304, 1308
(Fla. 2 DCA 1977) (no work product privilege as to testifying
experts -- "There is no reason to preclude discovery processes as
relate to those witnesses expected to testify at the trial");
Mims v. Cagademont, 464 So.2d 643, 644 (Fla. 3 DCA 1985)
("reports prepared by experts expected to testify at trial are
not protected by the work product privilege and are
discoverable"); Smith v, Gardy, 569 So.2d 504, 507 (Fla. 4 DCA
1990) (because "all experts were expected to testify ... the work
product privilege would not apply").

The agency and ALJ confuse testifying and non-testify-
ing experts. Non-testifying experts are linked to an attorneys
work product and are covered by the work product privilege.
Pinellags County v, Carlson, 242 So.2d 714, 716 (Fla. 1970)
{expert work product privilege exists "when that expert ig
not scheduled to be called as a trial witness"; emp.added);
Metropolitan Dade County v. Sims Paving Corp., 576 So.2d 766, 767
(Fla. 3 DCA 1991) ("expert’s report was properly excluded because
the expert was never called to testify"). However, that is
not the case with testifving experts who have no work product
privilege. See cases cited in preceding paragraph. The agency’s

fifth expert is a testifying expert (exh.4 p.8).
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D. THE ALJ ERRED IN REFUSING TO DECIDE PETITIONER’S
MOTION FOR SANCTIONS ARISING OUT OF THE AGENCY'S
PRODUCING ITS FIPTH EXPERT FOR DEPOSITION ONE (1)
WEEK BEFORE TRIAL WITHOUT AN EXPERT OPINION AND
WITHOUT INFORMING PETITIONER OF HIS "NO OPINION"
STATUS

This motion for sanctions has clear merit (pp.9-15,
supra). The ALJ abrogated his duty to render a decision on this
clearly substantial motion. Berens v. Cobh, supra, 539 So.2d‘at
25 (Fla. 2 DCA 1989) ("Mandamus is a common law writ used to
direct an official to perform hisg official duties. [citation]
Where, as here, the judge refuses to rule on a motion ... it is
appropriate to issue the writ."); Mento v, State, supra, 883
S0.2d at 326-27 (Fla. 4 DCA 2004) ({mandamus issued to compel

trial court to render decision on pending motion).

CONCLUSION

This Court should quash the ALJ’'s order which denied
petitioner’s motion to strike the agency’s fifth expert for his
"no opinion" status 1 week before deposition {exh.13), quash the
ALJ's order which permitted the "no opinion® fifth expert to
attend the trial (exh.14 pp.6-9), quash the ALJ's order which
sustained the agency’s assertion of a work-product privilege for
testifying experts (exh.15 p.42), and quash the ALJ’sS order which
allowed the agency’s fifth expert to withhold from petitioner the
fifth expertfs notes, memoranda and computer files concerning

this case (exh.15 p.42).

-32-




Quashing of the first order mentioned in the preceding
paragraph (exh.13) moots the iemaining requests for relief in the
preceding paragraph.

This Court also should quash the ALJ's refusal to
render a decision on petitioner’s motion for sanctions (exh.14
p-12) and should order the ALJ to render a decision on
petitioner’s motion for sanctions.

This Court also should render to petitioner all other
relief which is just and appropriate in these circumstances.

Dated: Nov. 21, 2007 MAX R. PRICE, P.A,
Attorneys for Petitioner

by:‘. B //E;//f

Dennis Grdss
Florida Bar &o. 0841811
Of Counsel to the Firm
6701 Sunset Drive (Suite 104)
Miami, Florida 33143
(305) 662-2272
(305) 667-3975 {(fax)
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Tallahassee, Florida 32399

(recused ALJ)

Wayne Mitchell, Esqg.
Assistant General Counsel
Dept. of Health

4052 Bald Cypress Way, C-65

Tallahassee, Florida 32399
(respondent's counsel)

CERTIFICATE OF FONT COMPLIANCE

I certify that the attached petition for review and
mandamus was printed in Courier New 12-point font, in compliance
with Fla.R.App.P. 9.100(1) - .

/S/

Dennis Grossmgh, Ef.Bar No. 0841811
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